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Court of Appeals of the District of Columbia 

No. 5929. | 

Employers’ Liability Assurance Corporation, Ltd., &c., 

Appellant, 

vs. 

Robert J. Hoage, Deputy Commissioner, &c.,j et al. 

a Supreme Court of the District of Columbia. 

Equity. No. 54168. I 


Employers’ Liability Assurance Corporation 


Ltd., a 


Corporation of London, England, Plaintiff, 


Robert J. Hoage, Deputy Commissioner for the District of 
Columbia, United States Employees’ Compensation 
Commission, Defendant. i 

United States of America, 

District of Columbia , ss: 


Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, th^ following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 

1 Bill for Injunction. j 

Filed March 28, 1932. j 

i 

In the Supreme Court of the District of Columbia? Holding 

an Equity Court. j 


Equity. No. 54168. 

Employers’ Liability Assurance Corporation, Ltd., a 
Corporation of London, England, Plaintiff, 

vs. 

i 

Robert J. Hoage, Deputy Commissioner for the District of 
Columbia, United States Employees’ Compensation 
Commission, Defendant. 

The Bill of Complaint of the plaintiff, Employers’ Lia¬ 
bility Assurance Corporation, Ltd., of Londoh, England, 

1—5929a 
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EMPLOYERS ’ LIABILITY ASSURANCE CORP. VS. 


respectfully represents to the Court as follows: 

1. Said plaintiff is a corporation organized and existing 
under the laws of Great Britain, is duly authorized and 
engaged in business in the District of Columbia and brings 
this suit in its own right. 

2. The Defendant, Robert J. Hoage, is a citizen of the 
United States, a resident of the District of Columbia, and is 
sued as Deputy Commissioner of the District of Columbia 
Compensation District of the United States Employees’ 
Compensation Commission. 

3. On July 14th, 1931, and for at least two years prior 
thereto, one Gerald H. Payne was employed as a salesman, 
in the territory of Virginia by the R. K. 0. Distributing 
Corporation, with offices at 924 New Jersey Avenue, North¬ 
west, in the City of Washington, District of Columbia, said 

company being hereafter described as “Employer”. 
2 4. Pursuant to provisions of an Act of Congress 

approved March 4th, 1927 (44 Stats. L. 1424) known 
as the “Longshoreman’s and Harbor Worker’s Compensa¬ 
tion Act”, which was made applicable to certain employ¬ 
ments in the District of Columbia by an Act approved May 
17th, 1928 (44 Stats. L. 600), plaintiff had issued to said 
employer and there was in force on July 14th, 1931, a policy 
of insurance No. WC 549671 insuring payment of compen¬ 
sation in case of injury or death of said Employer’s 
employees arising out of and in the course of their 
employment. 

5. Payne’s duties, subject to the direction of his immedi¬ 
ate supervisor in Washington, D. C., were those of a solici¬ 
tor of applications for contracts for the rental of moving 
picture films issued through the agency of the employer in 
this jurisdiction with theaters located throughout the state 
of Virginia. His route, mapped out each Monday at the 
Employer’s office in Washington, took him through Vir¬ 
ginia for the remainder of the week. He returned on 
Saturday, unless his trip was extended, and made out his 
report showing the results of his visits to the exhibitors in 
Virginia. His work was entirely in connection with the 
theatres in Virginia and he was allowed travel mileage of 
3.6^ a mile plus $10.00 a week for depreciation and upkeep 
for his own automobile used on the trips for the Employer. 
His salary, although disbursed in Washington, was paid 
from a contingent fund received directly from New York. 
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Payne maintained his residence in the District of Columbia 
where he lived with his wife, Ethel M. Payne, and their son, 
Hobart D. Payne, born on September 29th, 1916. 

6. Payne returned from a trip on the business bf his em¬ 

ployer in Virginia on Friday, July 10th, 1931, and 

3 remained in Washington over the week end. On 
Monday, July 13th, 1931, his route for tlje coming 

week was mapped out, directing him to go through Fred¬ 
ericksburg, Virginia, to reach Norfolk by Wednesday, July 
15th, 1931, and between those dates, to visit the towns 
between the river and the bay, such as Tapp^hannock, 
Warsaw, Urbana and some of the smaller placejs until he 
reached Yorktown, then to Newport News and to Norfolk 
where he was to meet his immediate supervisor, on July 
15th, 1931. | 

7. On Monday, July 13th, 1931, at, to-wit, 5j30 P. M., 
Payne left his employer’s office in an Essex Spori roadster, 
supposedly to follow out the route as planned. Instead, he 
spent that night in Baltimore, Maryland, and Tuesday, 
July 14th, from noon until 5:30 P. M. at the apartment of a 
Mrs. Elizabeth M. Maury, at 4550 Connecticut Avenue, 
Northwest, in the District of Columbia, when, accompanied 
by Mrs. Maury, he left to get a chicken dinner at a place 
near Fredericksburg, Virginia. En route for dinner, and 
after stopping for refreshments at a place called “Petland” 
on the Washington-Fredericksburg Boulevard ^nd while 
driving his automobile over sixty miles per hour! to demon¬ 
strate to his woman companion the speed of sa^d automo¬ 
bile, the automobile left the road at a slight tufn one and 
one-half miles beyond Fort Humphries on said boulevard, 
causing injuries to both occupants, and resulting in the 
subsequent death of said Payne at the Alexandria Hospital. 

8. Due notice of the employee’s death was given to the 
plaintiff herein on July 17th, 1931, by the Employer after 
said employee had been duly buried. 

9. Thereafter formal claim for death benefit^ was filed 
with the office of defendant Hoage on July 25th) 1931, and 

plaintiff duly notified defendant that the Question of 

4 its liability under said Compensation Act was con¬ 
troverted and the defendant ordered a hearing 

thereon. 

10. Three hearings by the defendant Hoage w^re held to 
obtain all the necessary testimony in the case, on Decern- 
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ber 8th, 1931, January 20th, 1932 and February 11th, 1932. 
Plaintiff herein at the original hearing in this matter con¬ 
troverted the claim on the ground that the injury occurring 
in Virginia and the work of the employee being mostly in 
Virginia, the defendant Hoage as Deputy Commissioner for 
the District of Columbia Workmen’s Compensation Act was 
without jurisdiction to hear the claim on the ground of the 
locality of the injury and that the injury and death of the 
employee did not arise out of and in the course of his em¬ 
ployment. 

11. At the hearings aforesaid testimony on behalf of the 
claimant in said case was given by Mrs. Ethel M. Payne, the 
widow-claimant, Francis L. McNamee, the employee’s im¬ 
mediate supervisor, A. P. Folliard, Robert J. Folliard, co¬ 
employees, Taylor Hampton, Wilmer I. Anderson, Guy A. 
Sanderson, Ross A. Dyer, George A. Dunn, Richard T. 
Payne, employee’s brother, and Joseph DiLeo, an attorney 
and, on behalf of the plaintiff herein, by Mrs. Elizabeth M. 
Maury, the deceased employee’s woman companion at the 
time of the accident, Sergeant Ralph Baker, Ralph W. Fair- 
bank, plaintiff’s local representative, and Emmett O’Con¬ 
nor, defendant Hoage’s agent. Their testimony is set forth 
in the transcript of record of the three hearings, which is 
attached hereto as plaintiff’s 4 ‘Exhibit A” and prayed to 
be read as a part hereof. 

12. Thereafter, on February 29th, 1932, the defendant 
Hoage made and filed a compensation order, containing 

findings of fact and an award, a true copy of which is 
5 hereto attached, marked plaintiff’s “Exhibit B”, and 

prayed to be read as a part hereof. Said findings 
contain a conclusion of law that Payne’s injury, resulting in 
his death, arose out of and occurred in the course of his 
employment and that in fact said Payne at the time of the 
accident was “intent upon the journey required of him by 
his Employer and this was the paramount purpose in 
view”. Said award directs the plaintiff to pay to Ethel M. 
Payne, a widow of said deceased employee, and to their 
minor son, Hobart D. Payne, the amount of $540.16 forth¬ 
with, representing compensation due from July 15th, 1931, 
to February 23, 1932, inclusive, at the rate of $13.13 per 
week and $3.75 per week respectively; to continue such 
weekly payments thereafter until further order of the 
Deputy Commissioner; to pay the sum of $200.00 for 
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funeral expenses; and to pay the sum of $150.0(j) to Attor¬ 
ney Daniel W. O’Donoghue, Jr., for legal services out of 
the amount due for death benefits. 

13. Plaintiff avers and charges that said compensation 
order filed February 29th, 1932, with its findings bf fact and 
award, is “not in accordance with law” and if not sup¬ 
ported by, but is directly contrary to, the evidence pre¬ 
sented to the defendant Hoage at said hearings and that 
the award issued by said defendant Hoage is not estab¬ 
lished by the evidence but is based upon conjecture incon¬ 
sistent with established facts and circumstances and is arbi¬ 
trary and unreasonable. The facts before defendant Hoage 
were practically undisputed and the conclusions reached by 
said defendant Hoage w r ere wholly inconsistent with said 
evidence. 

14. As the questions raised by plaintiff hereiji, namely, 
the locality of the injury and the relationship of piaster and 

the action 
ssioner to 


servant at the time of the injury, condition 
6 of the defendant Hoage as Deputy Comm 

make an effective and valid aw T ard, and |said ques¬ 
tions controverted the jurisdiction of the defendant Hoage 
as Deputy Commissioner to make any findings of fact or 
conclusions thereupon under the D. C. Workmen’s Com¬ 
pensation Act, it is respectfully submitted that this honor¬ 
able Court sitting in Equity should grant the prayer of this 
plaintiff, as hereinafter set forth, for injunctive relief 
pendente life from the payment of the amounts of said com¬ 
pensation order until this Court has finally determined the 
issues of this appeal, or otherwise irreparable damage will 
ensue to plaintiff herein. 

Wherefore, in consideration of the premises 
prays: 

1. That a writ of subpoena be issued by this Cou 
said defendant, Robert J. Hoage, Deputy Cominissioner, 
requiring him, by a day certain, to be therein nailed, to ap¬ 
pear herein and answer the exigencies of this Bi 
plaint; 

2. That an injunction issue, pendente lite aijd perma¬ 
nently, restraining the enforcement of said compensation 
order and award and requiring the defendant to Vacate and 
set aside the same; 

3. That the payment of said award be stayecf, pending 
final decision herein; 


plaintiff 


rt against 


1 of Com- 
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4. That the plaintiff may have such further and other re¬ 
lief as the nature of the case may require and to the Court 
may seem proper. 

EMPLOYERS’ LIABILITY ASSURANCE 
CORPORATION, LTD., OF LONDON, 

By CHARLES B. TEBBS, 

FRANK H. MYERS, 

Its Attorneys . 

TEBBS & MYERS. 

7 District of Columbia, ss : 

I, Frank H. Myers, one of the attorneys for the Employ¬ 
ers’ Liability Assurance Corporation, Ltd., of London, the 
plaintiff in the above entitled cause of action, and being 
duly authorized by said Corporation to make this acknowl¬ 
edgment, on oath, depose and say that I have read the fore¬ 
going Bill for Injunction by me subscribed and know the 
contents thereof; that the facts therein stated of my per¬ 
sonal knowledge are true and those stated upon informa¬ 
tion and belief, I believe to be true. 

FRANK H. MYERS. 

Subscribed and sworn to before me this 28 day of March, 
1932. 

[notarial seal.] ELIOT C. LOVETT, 

Notary Public , D. C. 

8 Filed Nov. 30, 1932. Frank E. Cunningham, Clerk. 

United States Compensation Commission for the District 

of Columbia. 

Before Hon. R. J. Hoage, Deputy Commissioner for the 

District of Columbia. 

No. 1172-2. 

Mrs. Ethel M. Payne, Claimant, 

vs. 

R. K. 0. Distributing Corporation, Employer; Employers' 
Liability Assurance Corporation, Insurance Carrier. 

Transcript of Testimony at Hearing. 

Pursuant to notice, this matter came on for hearing be¬ 
fore Hon. R. J. Hoage, Deputy Commissioner, United 
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States Employees’ Compensation Commission, Washing¬ 
ton, D. C., on the 8th day of December, at 11 o’clock, a. m. 

Appearances: 

Daniel W. O’Donoghue, Jr., Esq., on behalf of j the claim¬ 
ant. 

Frank Myers, Esq., on behalf of the respondents. 

9 Proceedings. 

The Deputy Commissioner: This is the case of Mrs. Ethel 
M. Payne, Claimant, vs. R. K. 0. Distributing Corporation, 
employer, and the Employer’s Liability Assurance Corpo¬ 
ration, Ltd., Insurance Carrier. Having been formally set 
for hearing is presented for consideration. 

Parties present: Is Mrs. Payne here? 

Mr. O’Donoghue: Yes; this is Mrs. Payne. 

The Deputy Commissioner: Represented by attorney, Mr. 
Daniel W. O’Donoghue. 

Mr. O’Donoghue: Yes, sir. 

The Deputy Commissioner: Witnesses on behalf of the 
Claimant: As I call your names, please answer. William 
Anderson. 

Mr. Anderson: Here. 

The Deputy Commissioner: Taylor Hampton. 

Mr. Hampton: Here. 

The Deputy Commissioner: William Arry? 

Mr. Arry: Here. 

The Deputy Commissioner: Ross A. Dyer ? 

Mr. Dyer: Yes, sir. 

The Deputy Commissioner: Guy Sanderson ? j 
Mr. Sanderson: Yes, sir. 

The Deputy Commissioner: Francis L. McN^mee? 

Mr. 0 ’Donoghue: He will be here. 

The Deputy Commissioner: A. P. FolLard? 

10 Mr. Folliard: Here. 

The Deputy Commissioner: Dr. S. B. 'Moore? 

Mr. O’Donoghue: Not here. Dr. Moore said I could call 
him. I saw him yesterday, and he has several operations 
but he can be reached when we want him. 

The Deputy Commissioner: Is John Carras here? 

Mr. O’Donoghue: No. 

The Deputy Commissioner: Is that all? 
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Mr. O’Donoghue: Yes. Mr. Carras rather indicated that 
he would not come. 

The Deputy Commissioner: All right. Mr. Myers you 
are representing the respondent? 

Mr. Myers: Yes, sir. 

The Deputy Commissioner: Witnesses on behalf of the 
respondent: Miss Elizabeth M. Maury. I understand there 
is a report that she is sick. 

Mr. Myers: That is a report given to us. 

The Deputy Commissioner: R. A. Edmonston? 

Mr. Mvers: Not here. 

* 

The Deputy Commissioner: Sergeant Baker? 

Mr. Myers: I do not know whether he is here yet or not; 
but he will be here, I think. 

The Deputy Commissioner: Mr. O’Connor? 

Mr. Mvers: He is here, I believe. 

The Deputy Commissioner: George Dunn? 

11 Mr. Myers: Here. 

The Deputy Commissioner: And Mr. Sanderson 
is a witness called by both sides. 

Mr. Myers: On both sides; yes. 

The Deputy Commissioner: Is that all? 

Mr. Myers: That is all. 

The Deputy Commissioner: The witnesses not here in 
answer to the summons are: 

Mr. Myers: Sergeant Baker, Mrs. Maury and John 
Carras. 

The Deputy Commissioner: All right; those are all the 
witnesses ? 

Mr. Myers: In this case; that is right. 

The Deputy Commissioner: Claim is filed by the Claim¬ 
ant herein in behalf of herself and in her own right as the 
surviving wife of the deceased, George Payne, the deceased 
employee wiio died on July 15, 1931, as a result of injuries 
sustained on July 14, 1931, while an employee of the R. K. 
0. Distributing Corporation; and claim is also filed by the 
Claimant herein on behalf of Gerald D. Payne, born on 
September 29, 1916, according to a birth certificate on file, 
and furnished by the Department of Health, and it is hereby 
entered as a part of the record in the case; and also a 
certificate of marriage by the claimant herein and that is 
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offered as evidence for the claimant; they will 
Claimant’s Exhibits Nos. 1 and 2. 


marked 


(The documents above referred to were thereupon 
marked by the reporter, “Claimant’s Exhibit No. 1” 

12 and “Claimant’s Exhibit No. 2”, and are bled with 
the original papers in the office of the Deputy Com¬ 
missioner.) 

Mr. O’Donoghue: Mr. Commissioner, the name of the in¬ 
fant is Hobart Dalton Payne, and not Gerald. 

The Deputy Commissioner: What is that? 

Mr. O’Donoghue: The father’s name was Gerald Hobart 
Payne. I believe you read it as Gerald. 

The Deputy Commissioner: This is Gerald here on the 
claim. Any objection to changing this? 

Mr. O’Donoghue: No objection. 

The Deputy Commissioner: Will you admit that Mrs. 
Payne is the surviving wife of the deceased? 

Mr. Myers: No, I am not going to admit it. 

The Deputy Commissioner: There is a certificate here 
from the minister. 

Mr. Myers: I think that can be proved, but I am not 
going to admit anything; I think that it is best to prove 
the fact. 

The Deputy Commissioner: Will you admit that the 

R. K. 0. Distributing Corporation- 

Mr. Myers (interposing): Was subject to the Workmen’s 
compensation Act, subject to the compensation law at the 
time of the alleged death. 

The Deputy Commissioner: You will admit tljat Gerald 
Hobart Payne’s death was due to injuries received on 
July 14, at or near Ft. Humphries, Virginia? 

13 Mr. Myers: Yes, I will admit that. 

The Deputy Commissioner: Will you ^d^it that 
the burial services in this case were in excess of $>200? Do 

you want to see the burial- 

Mr. Myers: Yes, I will admit that. 

The Deputy Commissioner: Has any part of this been 
paid? 

Mrs. Payne: Yes, all of it. 

The Deputy Commissioner: All of it has been paid; by 

you? I 

Mrs. Payne: By me. 
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The Deputy Commissioner: By the Claimant. Any re¬ 
imbursements provided by the Act for such expenses will 
have to be ordered payable to the claimant in the case. 

Mr. Myers, will you admit that the employers had due 
notice of the injury? 

Mr. Myers: Yes, sir. 

The Deputy Commissioner: Within thirty days- 

Mr. Myers: Yes, we had notice. 

The Deputy Commissioner: After death. 

Mr. Myers: Yes, sir. 

The Deputy Commissioner: And that a claim was filed 
by the claimant herein on July 25, 1931; will you admit 
that w’as within the statutory time? 

Mr. Mvers: It was filed July 25th? 

The Deputy Commissioner: Yes; you are satisfied with 
that? 

Mr. Mvers: Yes. 

a/ 

14 The Deputy Commissioner: And what are your 
denials, Mr. Myers? 

Mr. Myers: My chief one is as to the jurisdiction of the 
Commissioner to hear this case. 

The Deputy Commissioner: Upon what ground? 

Mr. Myers: Upon the ground that this case is a case 
for the compensation commission, or falls under the juris¬ 
diction of the Industrial Accident Commission of the state 
of Virginia. 

The Deputy Commissioner: I see. 

Mr. Myers: And on the ground that the employee him¬ 
self was, and all his duties were, performed in Virginia 
and Maryland, outside this jurisdiction. 

The Deputy Commissioner: Well in reply to your ques¬ 
tion of jurisdiction I will say that the Deputy Commis¬ 
sioner will have to hear the facts in order to determine that 
question, so it will be necessary to have a hearing. 

Mr. Myers: Yes; I wanted to raise the question of juris¬ 
diction at the beginning of the trial. 

The Deputy Commissioner: And what was the second? 

Mr. Myers: The first was that this accident occurred in 
Virginia. 

The Deputy Commissioner: Yes. 

Mr. Myers: Second that the duties of this employee 
were performed in the states of Virginia and Maryland. 
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lit. 


e two ques- 


The Deputy Commissioner: That is a [part of the 

15 same question of jurisdiction. 

Mr. Myers: Yes, that is just a part of 

The Deputy Commissioner: Are you admitting that the 
injuries were sustained in the course of employment? 

Mr. Myers: No; that is denied also. 

The Deputy Commissioner: Then we have thj< 
tions to be proved: whether he was performing service for 
the employer at the time the injuries were sustained, and 
the other the question of jurisdiction, or residence. 

I will ask all the witnesses wdiose names I called and who 
are here, and any others who have come in siijce to stand 
and be sworn. 

(Thereupon the Claimant, Mrs. Ethel M. P^yne; Wil¬ 
liam Anderson, Taylor Hampton, William Arry, Ross A. 
Dyer, Guy Sanderson, Francis L. McNamee, A. P. Fol- 
liard, R. A. Edmonston, E. F. O’Connor, and George Dunn 
were sworn as witnesses by the Deputy Comipissioner.) 

The Deputy Commissioner: Are there any other wit¬ 
nesses who have not been sworn? 

You may proceed to set up your case, Mr. O’Donoghue. 
You are not trying this case before a jury, ^nd are not 
bound by the common law rules of evidence; jwe want to 
get the facts. 

Do you want the witnesses excluded? 

Mr. Myers: Yes. 

16 The Deputy Commissioner: The claimjant may re¬ 
main; and who is representing the employer? 

Mr. Myers: I imagine Mr. McNamee is. I ^m not sure. 

Mr. McNamee: Yes. I am general manager of the office 
in this jurisdiction. 

The Deputy Commissioner: All the witnesses may step 
out into the hall or the next room; and you w*ll not leave 
the building without permission of this office, nor discuss 
the case with anyone other than your attorney J 

Mr. 0 ’Donoghue: I have another possible witness in Mr. 
Payne, possibly to be used on rebuttal. Do ycfu want him 
to be excluded too? 

Mr. Myers: I think so. 

The Deputy Commissioner: He will be sworn for the 
time being. 

Mr. O’Donoghue: It is not necessary to swe^r him now. 
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Mr. Myers: I think it is desirable to exclude all of them. 
Mrs. Payne, of course, is entitled to remain. 

The Deputy Commissioner: All right, Mr. O’Donoghue; 
you are to present proof on two questions: whether the in¬ 
jury sustained by the employee in this case comes under 
the jurisdiction of the Deputy Commissioner, and whether 
the injury arose out of and in the course of employment. 

Mr. Myers: And whether or not there w~as an injury 
occurring during employment. 

17 Mr. O’Donoghue: I thought the injury was ad¬ 
mitted ? 

Mr. Myers: Admitted that there was an injury; yes; but 
whether it was in the course of employment. 

Mr. O’Donoghue: I see. Mrs. Payne, will you take the 
stand ? 

Thereupon Mrs. Ethel M. Payne, the Claimant herein, 
was called as a witness in her own behalf and, having been 
previously duly sworn by the Deputy Commissioner, as 
above indicated, assumed the witness stand and, upon ex¬ 
amination, testified as follows: 

Direct examination. 

By the Deputy Commissioner: 

Q. What is your full name? A. Ethel M. Payne. 

Q. And your address? A. 231 Bryant Street, Northwest. 

Q. Were you living with Gerald Hobart Payne at the 
time of his death? A. Yes, sir. 

Q. Were you dependent upon him for support? A. Yes, 
sir. 

Q. And is the child for whom you are claiming benefits 
your child by Gerald Hobart Payne? A. Yes, sir. 

18 Q. He was its father? A. Yes, sir. 

The Deputy Commissioner: All right; you may proceed, 
Mr. O’Donoghue. 

By Mr. O’Donoghue: 

Q. Now, Mrs. Payne, by whom was your husband em¬ 
ployed? A. The R. K. 0. Distributing Corporation. 
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Q. When was he first employed by the R. K. 0. Distrib¬ 
uting Corporation? A. I guess he had been with them for 
at least eight years; probably more. 

Q. Now during the last eight years have yon and your 
husband lived together here in Washington? A. Not all 
the time; we were about three years in Baltimorp. 

Q. And when did you move to Washington? A. We have 
been living here about five years. 

Q. Now with respect to the time of the accident was your 
husband a resident of Washington? A. Yes, sii^ 

Q. Now was your husband’s contract under which he was 
working at the time of his death, was that made with the 
R. K. 0. Distributing Corporation in the District of Co¬ 
lumbia? A. Yes, sir. 

Mr. Myers: Now I wish to make objection to this. 

19 The Deputy Commissioner: You will have oppor¬ 
tunity to cross examine Mr. Myers. 

Mr. Myers: Since the common law or statutory rules of 
evidence do not apply, it seems to me that she should not 
testify unless she knows of such a contract. 

The Deputy Commissioner: You can cross famine on 
that. 

The Witness: Of course, I have not seen the contract; no. 

Mr. Myers: Then I object to this testimony. 

By Mr. O’Dpnoghue: j 

Q. Now will you just tell us where your husbajid received 
his salary ? A. Received it here; in this office. 

Q. In the District of Columbia? A. Yes, sir. 

The Deputy Commissioner: Where was that office? 

The Witness: On New Jersey Avenue near K Street, 
Northwest. 

By Mr. O’Donoghue: 

Q. Now will you just tell the Commissioner briefly what 
you know of the death of your husband. First of all what 
your husband’s official business with the R. jK. 0. Dis¬ 
tributing Corporation was? A. He was a salelsman. 

Q. Now will you tell the Commissioner whai; he did as 
a salesman, in so far as you know his duties? A. 

20 Well his business was to receive contracts from the 
different theatres for their pictures. 
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Q. And where did he sell them—where did he obtain those 
contracts? A. All through Virginia. 

Q. Did he ever do any work in Maryland or West Vir¬ 
ginia that you know of? A. Well, I think so; I am just 
not able to say where except Virginia, but I believe he has, 
but he did not do that regularly. 

By the Deputy Commissioner: 

Q. Well how soon or recently were these orders gotten 
in the time just prior to his injury? A. Well he sustained 
that when he was going from here on his way to Norfolk. 

Q. No, no. He was working in Virginia? A. Yes, sir. 

Q. At the time he was injured? A. Yes, sir. 

Q. Now how long was it since he had been outside of Vir¬ 
ginia and the District of Columbia to do any work? A. 
Well, he seldom went to Maryland; he seldom was out of 
Virginia. 

Q. I see. He was in Virginia mostly? A. Virginia was 
to be his territory. 

21 Q. Virginia was his territory? A. Yes; and when 
he made other points it was through orders from the 
office here. 

Q. At the special direction of the office? A. Yes, sir. 

The Deputy Commissioner: Pardon me, Mr. 0 ’Donoghue. 

Mr. 0’Donoghue: That is perfectly all right. 

By Mr. 0’Donoghue: 

Q. Now will you state the time that he spent in Vir¬ 
ginia, whatever it might have been, at the time he was so¬ 
liciting orders? A. From Monday to Friday. 

Q. Did he generally return to the District of Columbia? 
A. He always came here Friday evening. 

Q. And what would he do Saturday, if you know? A. He 
reported to the office, to go over the work- 

Q. At what office was that? A. At the R. K. 0. where 
he had to make his report and was back home. He usually 
went away on Monday evening. 

Q. Where did he go on Monday? A. He went back to 
the office on Monday morning. 

Q. And do you know what he was doing from Friday to 
Monday while he was here? A. Well he was at the office 
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here where the business was and he had to handle cases, 
or something of that sort. 

22 Q. Do you know whether he usually made reports 
to the office during the week when he was down in 

Virginia? A. I think that he did; I know that he was sup¬ 
posed to. 

Q. How often was he supposed to make those reports? 
A. Well I really do not know. 

Q. Now what was your husband’s salary? 

The Deputy Commissioner: Well, that is admitted. 

Mr. 0 ’Donoghue: Yes. 

The Witness: His straight salary was $75 a wfeek. 

I 

By Mr. 0’Donoghue: 

I 

Q. Now what automobile did he use in his work when he 
went to Virginia? A. He used a Hudson. 

Q. Was that his own car? A. It was his own car. 

Q. What was the arrangement with the company about 
the use of his car? A. He was to receive $10 a week. 

Q. Did he receive that, if you know? A. Yes,j sir. 

Q. For what? A. Well, towards the expense and upkeep 
of the car. 

Q. And did he also receive a further sum for the mileage 
that he drove that car? A. Well, that w^s depend- 

23 ent on the amount he used the car; he had an expense • 
account for running the car and when he jjame back 

he had his expense for the week, and when he canjie back on 
Friday in Washington he had to make an expense account 
out of just what he had spent during the week an^ then the 
mileage, I think was allowed with it. 

Q. Do you know what the rate was? A. Thr^e cents, I 
believe. 

Q. Three cents a mile? A. Yes, sir. 

Q. So that there was in addition to the $10 p^id for the 
general depreciation of his car, the mileage? A. Well, I 
can’t remember; can’t say that it was. 

Q. Well, did your husband ever use any other car in that 
work? A. Well, on the day that he was hurt he was using 
another car. 

Q. What kind of a car was that? A. It was an Essex 
roadster. 

Q. When did he buy that? A. He had that about six 
weeks; it belonged to me. 
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Q. He bought that for you? A. Yes, sir. 

Q. Why was he not using the Hudson? A. Well his car 
needed a great many repairs, and he was afraid to take 
it out on the road so he told me to put it in the shop 

24 for him and he would take the Essex; and I got them 
to come after it. 

Q. Now will you describe that Essex for us; what was the 
model; what did it look like? A. Well, I can. It was a 
sport model roadster. 

Q. What was its color? A. It was a light blue. 

Q. Was it a new model; or what kind was it? A. A new 
model; the first one I had ever seen 
Q. Have you ever seen any other one? A. I have, one 
a little different from this one, but I have not seen one 
just like it; it was a special; to be built with a special body. 

Q. Do you know whether or not your husband’s car, the 
Hudson, or any car that he used in the Company’s business 
was covered by insurance taken out by the R. K. 0. Dis¬ 
tributing Corporation? A. I had heard him speak some¬ 
thing about it; I think it was. 

The Deputy Commissioner: Well that is hardly compe¬ 
tent. 

Mr. O’Donoghue: That will be brought out by other testi- 
monv. 

The Deputy Commissioner: All right. 

By Mr. O’Donoguhe: 

Q. Now coming down to the time of the accident, 

25 directing yciur attention to the 10th and 11th of July, 
1931: The 11th, of course, if I may suggest, was the 

Friday—the Saturday before the accident; and the 10th was 
on Friday. Did your husband, in accordance with his 
usual custom, return home at the end of the week? A. Yes, 
sir. 

Q. Was he with you on Friday, Saturday and Sunday? 
A. Yes, sir, and a part of Monday. 

Q. Yes. Now Monday, that would be the 13th of July, is 
that right? A. Monday; yes, sir. 

Q. When did he leave you? A. He left home sometime 
between five and five-thirty. 

Q. Had he been at the office the previous Saturday? A. 
Yes, sir. 
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Q. Of that week end? A. Yes, sir. 

Q. To make you his report? A. And went there on Sat¬ 
urday morning, and Monday. 

Q. On Monday morning? A. Yes; he had to go there on 
Monday, in the morning. 

Q. And what time did he get back from the ofljice ? A. I 
think it was about 3.30. 

Q. And then what time did he leave you, di4 you say? 
A. He left home between five and five-thirty. 

26 The Deputy Commissioner: That was oil Monday? 
The Witness: That was Monday. 

By Mr. O’Donoghue: 

Q. Monday, July the 13th. Where did he shy he was 
going when he left? A. I don’t know just the rofute he was 
going, but he told me he was to meet Mr. McNamee in 
Norfolk. 

Q. And who was Mr. McNamee? A. That whs his em¬ 
ployer. 

Q. From the R. K. 0.? A. Yes, sir. 

Q. He was to meet him where? A. He was to meet him 
in Norfolk. 

Q. When was he to meet him? A. 

Q. The next Wednesday; that would be on the 15th of 
July? A. Yes, sir. 

Q. Now what car did he take? A. The Hudson—pardon 
me, I mean the Essex sport roadster. 

The Deputy Commissioner: Just a moment, nUay I ask a 
question? 

Mr. O’Donoghue: Certainly. 

By the Deputy Commissioner: 

Q. Does Mr. McNamee have an office ih Norfolk? 

27 A. No, he does not. 

Q. Where were the arrangements made for him to 
meet him in Norfolk; in Washington? A. No, they were 
to meet at a hotel in Norfolk. 

The Deputy Commissioner: I see. 

2——5929# 
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By Mr. 0 ’Donoghue: 

Q. Now did your husband say anything about stopping 
some places on the road in Virginia; did he have any work 
to do in Virginia? A. Well, he did not tell me where he was 
to stop before he reached Norfolk, but of course I knew he 
did have several stops to make which should be along the 
route before he got there Wednesday, but he did not happen 
to tell me about them, but he did mention that he was to 
meet Mr. McNamee in Norfolk on Wednesday. 

Q. Now when did you next see your husband after he left 
you July the 13th, about 5 or 5.30 o’clock? A. I saw him, 
it was July 14th, in the Alexandria Hospital; it vras some¬ 
time around 10 o ’clock. 

Q. What was the condition of your husband? 

Mr. Myers: You say 10 o’clock? 

The Witness: Yes, that night. 

By Mr. 0’Donoghue: 

Q. What was the condition of your husband? A. He was 
just suffering terriblv and calling for help and things 
28 of that kind. 

Q. Did he appear to be intoxicated at the time? 
A. Why no, sir. 

Q. Did he appear to be—did you talk sometime with 
him? A. He talked with me all the time. 

Q. Who w~as the Doctor that attended him? A. Dr. 
Moore. 

Q. Do you know his initials? A. No, sir. 

Q. Do you know- where he practices? A. In Alexandria. 

Q. Was he the only Doctor that treated your husband? 
A. Yes, sir. 

Q. When did your husband die? A. July the 15th. 

Q. About wdiat time? A. It was around 1.30, in the 
morning. 

Q. What was Dr. Moore’s fee? 

The Deputy Commissioner: You say 1.30 o’clock, a. m.? 

The Witness: Yes, sir. 

By Mr. O’Donoghue: 

Q. What was Dr. Moore’s fee for attending him? A. I 
think it was $100. 
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The Deputy Commissioner: That will have to be pre¬ 
sented on the usual form. 

29 Mr. 0 ’Donoghue: I see. 

The Deputy Commissioner: Have you paid that? 
The Witness: Well, no, because I wrote him a letter 
afterwards and asked him to reduce the bill, and he never 
answered my letter. 

The Deputy Commissioner: I see. 

The Witness: And I never paid it. 

By Mr. 0’Donoghue: 

Q. What was the hospital bill? A. Really I d<j> not know. 
Q. Did you pay it? A. Yes, sir. 

Q. Have you got the bill? A. Yes; everything is paid. 

The Deputy Commissioner: That will have to be ap¬ 
proved, subject to approval of this office. 

Mr. 0’Donoghue: Yes. 

The Deputy Commissioner: Who sent him to the hospi¬ 
tal? He was taken there by or under whose authority? 

Mr. 0’Donoghue: Yes, that will all have to be brought 
out later. Mrs. Payne, do you know who it wap that took 
him to the hospital? 

The Deputy Commissioner: Well, evidently he was not 
taken there by the employer. 

The Witness: Why no, he was not; he was taken 

30 from Ft. Humphreys. 

The Deputy Commissioner: That car} be estab¬ 
lished by letter, if necessary. j 

By Mr. 0 ’Donoghue: 

Q. Do you know where your husband was Monday night? 
A. No, I haven’t any idea. 

Q. The night of the 13th? A. No, I do not know. 

Q, The next time—you say you did not see yo^ir husband 
from Monday at about 6 o ’clock until the time when you saw 
him in the hospital ? A. That is right. 

Q. When he was suffering from severe injuries? A. 
That is right. 

Mr. 0 ’Donoghue: That is all that Mrs. Payne can testify 
to of her own personal knowledge. 

The Deputy Commissioner: All right. 


20 employers’ liability assurance corp. vs. 
Cross-examination. 

By Mr. Myers: 

Q. Mrs. Payne, you do not know of your own personal 
knowledge that your husband had a written contract with 
the R. K. 0.? A. No, sir. 

Q. And your testimony is more from hearsay with refer¬ 
ence to his contract? A. Yes, sir. 

31 Mr. Myers: I want to object to the testimony that 
has been offered by her on that line. 

By Mr. Myers: 

Q. And your testimony with reference to his reporting* to 
the office on Saturday and reporting* there on Monday, that 
was hearsay; you did not go down to the office with him? 
A. No, but he did call me from the office both times. 

Q. But I am talking about this special week end? A. 
That is what I am speaking of. 

Q. He called you from the office? A. Both Saturday and 
Monday, he called me; he was supposed to be in the office. 

Q. But you do not know of your own knowledge that he 
was calling from the office? A. No, but he called that 
morning that he was on his way home. 

Q. But you don’t know where he was. 

The Deputy Commissioner: May I ask if there was a 
written contract that can be introduced in evidence? 

Mr. Myers: I do not know; she testified with reference 
to it; and I am simply asking about what she said. 

The Deputy Commissioner: Well, she was asked if she 
ever saw a written contract, and I am simply asking now 
if any one can tell me if there was a written contract. 

Mr. Myers : No, I do not know if there was ever a 

32 written contract; I am just cross examining her. 

The Deputy Commissioner: That is all. 

Mr. Myers: She testified to a contract. 

The Deputy Commissioner: I was just asking to find out 
if there was one. 

By Mr. Myers: 

Q. You do not know whether there was a written contract 
or not? A. No, I do not know whether there was or not; 
I don’t know. 
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Q. But you could testify about a written contract if you 
had seen one, if you knew he had one. You don’t know, you 
say? A. No. 

Q. You only know of a contract from hearsay? A. Yes, 
sir. J 

Mr. Myers: I think that is all. 

The Deputy Commissioner: Are you through? 

Mr. Myers: On that line. 

Mr. O’Donoghue: Just one further question. 

Mr. Myers: Wait; I have not finished; only on that line. 
Mr. 0 ’Donoghue: Excuse me; I thought you hkd finished. 

By Mr. Myers: 

Q. Now I wish to refer to your testimony as to the 
amount that he received per week for the upkeep of his car; 
do you know that of your own personal knowledge? 

33 A. Only by him telling me. 

Q. And then I understand your testirhonv to be 
that the Essex light body blue sport roadster ha^ only been 
recently bought by him; that is in June, sometime? A. 
Sometime in June; yes, sir. 

Q. And it was borrowed by your husband from you for 
the purpose of making this particular trip? A. Yes, sir. 

Q. And I understood you to say that he was with you at 
your home on Friday? A. Yes, sir. 

Q. What time on Friday the 10th did he get ithere? A. 
Well, I could not tell you for sure, but he was tpere in the 
afternoon. 

Q. Evening or morning? A. Oh, in the afternoon. 

Q. In the afternoon? A. And he remained wjth me Fri¬ 
day night; yes, sir. 

Q. And then he went down to the office orj Saturday 
morning the 12th, or was it the 11th? A. Yes, sir. 

Q. And he remained there Saturday; and did he stay 
with you on Saturday night? A. Yes, sir. 

Q. And then he spent Sunday the 13th with you; 

34 is that right; that was from Friday night the 

11th- A. Yes; the 10th. 

Q. The 10th? A. Yes, sir. j 

The Deputy Commissioner: Saturday was the 11th and 
Sunday would be the 12th. 
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Mr. Myers: I thought the testimony was that Friday was 
the 11th. 

The Deputy Commissioner: No. 

Mr. Myers: Well, I will ask the record be corrected to 
conform to the calendar. 

The Deputy Commissioner: Friday was the 10th; Satur¬ 
day the 11th, and Sunday would be the 13th. 

Mr. Myers: Well on Sunday the 14th—is that correct? 

•> * 

The Deputy Commissioner: Sunday the 12th. 

Mr. Myers: Sunday the 12th and Monday was the 13th. 

The Deputy Commissioner: Monday the 13th. 

By Mr. Myers: 

Q. On Sunday the 12th, he was with you all day Sunday? 
A. Yes, sir. 

Q. And how long on Monday did he stay with you, Mrs. 
Pavne, on Monday? A. I think that he left home about 11 
o’clock, to go to thb office and got back home about 3:30. 

Q. From 3:30 on Monday, and remained until 
35 5:30? A. Sometime between five and five-thirty. 

Q. And then he left in your sport roadster to go 
to take the trip down in Virginia? A. Yes, sir. 

Q. And that was the last you saw him until you saw him 
in the hospital? A. Yes, sir. 

Q. And that was the last you heard from him until you 
heard he vras injured; and then you went to the hospital. 
A. That is right. 

Mr. Myers: I have no further questions. 

Redirect examination. 

By Mr. O’Donoghue: 

Q. Just a second, Mrs. Payne. Was that Essex sport 
roadster that he bought for you, was that bought with his 
money? A. Why, of course. 

Q. And how often did he use it? A. Well, he had used 
it twice. 

Q. Twice? A. The only time was when the other car 
needed something done to it. 

Q. I see. Now I believe you say you do not know any¬ 
thing about any written contract. Do you know of any— 
know whether your husband ever made any contract with 
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the R. K. 0. in the past on the outside of tie District 

36 of Columbia? A. No, I do not know about that. 

Q. As far as you know if he made any it was made 
inside the District of Columbia? A. Well, I w^nt to tell 
you the truth, I don’t remember as far as that is Concerned, 
whether he ever discussed anything about a contract with 
me. 

Q. You said he was employed by the R. K. 0. Distributing 
Corporation? A. Yes, sir. 

Q. And he received his salary in the District of Colum¬ 
bia? A. Yes, sir. 

Q. Now just to go over that briefly, your testimony was 
that your husband generally came home on Friday and 
left on Monday? A. Yes, sir. 

Q. That would be how many nights that he would be 
home? A. That would be Friday, Saturday and Sunday. 

Q. Three nights out of the week? A. Yes, sir. 

Q. Three nights out of seven? A. Yes, sir. 

Q. And was that time spent with you always? A. Yes, 
sir. j 

Mr. O’Donoghue: I think that is all. 

37 By the Deputy Commissioner: 

i 

! 

Q. Do you know whether he received instructions from 
the office where to go to pick up the contract, and did he 
go out, so far as you know under those orders t A. From 
what he told me that was always gone over between him 
and the employer. 

Q. With the employer, as far as you know;| would the 
employer direct him where to go ? A. I believe sj); he talked 
that over between them and decided where — was to go. 

Q. Who was his employer? A. Mr. McNam^e. 

Q. He is to testify? A. Yes, sir. ; 

Q. Did you ever hear any discussion that h[e was also 
to go to different places and pick up contracts? A. Oh 
yes, I have. 

Q. Can you tell us any specific occasion where they told 
him definitely that he was to go to some particular place? 
A. Yes; he told me that; and just this one occasion he told 
me that, when he was leaving, that he was tb meet Mr. 
McNamee. 
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Q. By appointment? A. Yes, sir. 

* Q. And that was in Norfolk? A. And that was 

38 Wednesday morning. 

The Deputy Commissioner: All right, that is all. 

Mr. Myers: That is all I have. 

Mr. O’Donoghue: That is all, Mrs. Payne. 

(The witness was thereupon excused and retired from 
the witness stand.) 

Mr. O’Donoghue: Mr. Francis L. McNamee. 

The Deputy Commissioner: Mrs. Payne, can you give me 
the date of the birth of your child? 

Mrs. Payne: I beg your pardon? 

The Deputy Commissioner: What is the date of the birth 
of your child, if you can give that to me ? 

Mrs. Payne: September the 29th. 

The Deputy Commissioner: What year? 

Mrs. Pavne: 1916. 

The Deputy Commissioner: All right; thank you. 

Thereupon Francis L. McNamee was called as a witness 
by and on behalf of the Claimant and, having been previ¬ 
ously duly sworn by the Deputy Commissioner as above in¬ 
dicated, assumed the witness stand and, upon examination, 
testified as follows: 

Direct examination. 

•i 

By the Deputy Commissioner: 

39 Q. What is your full name? A. Francis L. Mc¬ 
Namee. 

Q. And your address ? A. The home address is 3601 Con¬ 
necticut Avenue. 

The Deputy Commissioner: All right, Mr. O’Donoghue. 
By Mr. O’Donoghue: 

Q. Mr. McNamee, by whom are you employed? A. I am 
employed by the R. K. 0. Distributing Corporation. 

Q. And what is your official position there? A. I am the 
branch manager of the Washington territory. 

Q. Have you anyone above you- 
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The Deputy Commissioner: What does thalj territory 
cover? 

The Witness: It consists of the District of [Columbia, 
Delaware, except Wilmington, Virginia and a tew towns 
on the eastern border of West Virginia. 

Mr. O’Donoghue: Now, Mr. McNamee low lon£- 

The Deputy Commissioner: Just a moment, I^r. O’Don¬ 
oghue. Is your office here? 

The Witness: Yes, sir. 

By the Deputy Commissioner: 

Q. The administration of this territory is out of this 
office? A. The local administration; yes, sir. 

Q. Yes. Do you give your instructions to the sales- 

40 men in this territory from this office? A. Yes, sir. 

Q. You direct them where to go and what to do? 
A. Yes, sir. 

Q. And the work is performed under your specific direc¬ 
tions? A. Yes, sir. 

The Deputy Commissioner: All right; go ahead. 

By Mr. O’Donoghue: 

Q. How long have you been employed by the R. K. 0. 
Distributing Corporation? A. I have been emlployed by 
the R. K. 0. since the beginning—about two ind a half 
years ago. Previous to that I was with the Company that 
ultimately became the R. K. 0. Distributing Corporation. 

Q. Now was Gerald Hobart Payne also an employee of 
the R. K. 0.? A. Yes, sir. 

Q. In what capacity? A. A salesman. 

Q. When did he begin working with the R. K. 0., to your 
knowledge? A I think he started, Gerald started to work 
for the R. K. 0. about nineteen—about 1926; brobably, I 
think it was in 1926. | 

Q. I think that is all right. Do you kndw whether 

41 or not Gerald Hobart Payne at the time of his death 
and previous thereto had been residing in the Dis¬ 
trict of Columbia? A. Yes, he was. 

Q. Was a contract with the R. K. 0. Distributing Cor¬ 
poration entered into in the District of Columbia? 
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Mr. Myers: He has not said there was a contract vet. 

Mr. O’Donoghue: Well, he was employed there, and as 
an employee he had a contract of some kind. 

The Deputy Commissioner: Was the contract or agree¬ 
ment entered into here in the District of Columbia? 

The Witness: Yes, sir. 

The Deputy Commissioner: Was it verbal or in writing? 

The Witness: Verbal. 

By Mr. O’Donoghue: 

Q. Was Mr. Payne’s salary payable in the District of 
Columbia? A. Yes, sir. 

Q. And was it actually paid to him here? A. Yes, sir. 

Q. Now what was Mr. Payne’s capacity with the 
E. K. 0.? A. Well, he was our salesman, and his. capacity 
was that of a solicitor of applications for contracts, and 
these applications for contracts came from him to me, and 
if they were, if they were agreeable to me I sent them on 
to New York, the New York Office, with my recommenda¬ 
tions that they be approved, and- 

42 Q. Just tell the Commissioner a little more in de¬ 
tail what your duties were. 

The Deputy Commissioner: The duties of Mr. Payne. 

By Mr. O’Donoghue: 

Q. Just tell the Commissioner what the duties of Mr. 
Payne were as a salesman? A. Well, each week, on Mon¬ 
day, we vrould make a route for the various salesmen for 
the ensuing week, including the towns and the men they 
were to see who were operating the theatres to solicit con¬ 
tracts or applications for contracts for our firm to place 
the pictures in the theatres. The salesmen, too, prepared 
the detailed information pertaining to each particular the¬ 
atre, with the routes from Washington to those theatres 
on our regular routes. 

The Deputy Commissioner: As directed by this office ? 

The Witness: As directed by me. And each day he sends 
in to the office a report showing the results of his visits, or 
of the work that he has done with these exhibitors whom 
he has called on that day, and forwarded to me whatever 
contracts or application for contracts that he has nego¬ 
tiated. 
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And then at the end of the week they come bsick in and 
we have a conference on Saturday, or a salesmen meeting, 
to go over the work of that week, that was done by them 
during the past week; and perhaps to l^y out the 

43 work that shall be done the following w6ek. And 
we have—we have four salesmen covering the entire 

territory. Now- 

The Deputy Commissioner: Just a moment. 'Are these 
four salesmen subject to being shifted at your own dis¬ 
cretion ? 

The Witness: Oh, yes. 

The Deputy Commissioner: All right, Mr. O’Donoghue. 
By Mr. O’Donoghue: 

Q. Is there anything more in that line? Is there any¬ 
thing more that you care to tell or describe about the duties 
of Mr. Payne? Any duties in the District of polumbia? 
A. Well now in addition to their work, the wbrk of the 
salesmen in soliciting contracts or applications for con¬ 
tracts, they were also subject to orders to do a great many 
other things; I might have him do any other particular 
things that might be specially needed in the territory. For 
instance, this past week in Baltimore there is a spit against 
us, and I could not go, so I had one of the meti go there 
to represent us in that instance. That is more (}r less out¬ 
side of their regular duty, of course, but we do direct them; 
they are subject to being called upon to do whaj: is needed 
to be done. 

I have also a particular- 

The Deputy Commissioner: And their duty i^ to follow 
your directions in that respect? 

The Witness: Yes, sir. 

The Deputy Commissioner: Whether you tell them 

44 to go into Virginia, Maryland, for instance. 

The Witness: Yes, I would have authority to di¬ 
rect them to do work in that instance. 

The Deputy Commissioner: I see. 

The Witness: Is that an answer to your question? 

The Deputy Commissioner: Yes. 

By Mr. 0 ’Donoghue: 

Q. Was Gerald Hobart Payne carried as oiie of your 
employees in the District of Columbia? A. Ye^, sir. 
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Q. Was he insured as such under the provisions of the 
workmen’s compensation act? A. Yes, sir. 

Q. WTth whom was that insurance carried? A. I could 
not tell you, Mr. O’Donoghue; I guess it was- 

Q. Well, we can get that later. 

Mr. Myers: That was paid here? 

The Deputy Commissioner: Had you paid premiums to 
the insurance company on the basis of the pay roll, in¬ 
cluding his wages? 

The Witness: As a rule anything that we needed, sav¬ 
ing some small things, or some insurance on the pictures, 
or something of that kind is paid from the New York office; 
and this is- 

By the Deputy Commissioner: 

45 Q. Would your records show? A. I can tell you in 
just a minute. I think this workmen’s compensation 
insurance is paid in New York. 

Q. For all the men in the District of Columbia? A. All 
of it. 

Q. But would it have an endorsement for the District of 
Columbia on the policy? A. Now I have never seen the 
policy; I do not know. 

The Deputy Commissioner: Any doubt about that, Mr. 
Myers ? 

Mr. Myers: No doubt about our being the insurer? 

The Deputy Commissioner: About that covering the em¬ 
ployees for the District of Columbia? 

Mr. Myers: No doubt about it; we would not be here if 
we did not cover these people. 

The Deputy Commissioner: No dispute about the policy 
covering them? 

Mr. Myers: I am saying we would not be here if we did 
not cover them. 

The Deputy Commissioner: I was just bringing that out 
for the record. You did not bring the records? 

Mr. Myers: No, I did not think there was any need for 
that. 


By Mr. O’Donoghue: 

Q. Was Gerald Hobart Payne among the workmen of 
those in the District of Columbia that was covered by 
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46 that insurance? A. Yes, sir. 

Q. Just as much as any other employee in the Dis¬ 
trict of Columbia? A. Just the same. 

The Deputy Commissioner: I would like to haye you fix 
the amount, the cost of caring for the car and the mileage 
and so forth. 

By Mr. O’Donoghue: 

Q. Yes, I shall do that. Now you say that Mr. Payne and 
the other salesmen under your direction, would make re¬ 
ports to you during the week? A. Yes, sir. 

Q. While they were out on the road? A. That they 
mailed back a report showing the results of their work for 
that day. 

Q. I see. Now did you have any means, in the event you 
desired to reach Mr. Payne over the telephone, could you 
have reached him while he was out working in his terri¬ 
tory? A. Yes, sir. 

Q. Just explain how you could have reached him? A. 
Well, we have a list of them, of the towns that the men 
make, and being pretty familiar with the territory we know 
about where he would be on a particular day, figuring how 
many towns he could make during the days he had been 
gone, and if we should want to reach one 6f them by 

47 the telephone we could put a call through to some of 
the theatres on the route and it would be a! matter of 

calling three or four towns, or maybe five, sometimes. We 
could always reach them through the exhibitors in that 
town on the occasions when we wanted to call thein up. 

The Deputy Commissioner: For what purpose Would you 
want to call them? 

The Witness: Well, it might be that a man down towards 
Norfolk, or in the neighborhood of Norfolk, wou^d possibly 
want the salesman to come by; or sometimes right across 
a little distance from Roanoke, for instance, wjould have 
some complaint to make, and we would have them go over 
there and get it straightened out, see if he could Randle that 
situation. 

By Mr. O’Donoghue: | 

Q. Now while Mr. Payne was out working in the Virginia 
territory was he subject to your orders to return to the 
District at any time? A. Yes, sir. 
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Q. And could he have been ordered to West Virginia? 
A. Yes, sir. 

Q. Or Maryland, under his contract? A. Yes, sir. 

Q. Had he ever done any work in Maryland? A. Yes, I 
used to work him in Maryland, almost exclusively. 

48 Q. How long ago was that? A. Well that was—I 
worked him in Maryland for about—he worked in 

Maryland for two years, or maybe three years; maybe tw’o 
and half or three years; two to three years. 

Q. Now what car did Mr. Payne use in his work? A. I 
could not say, but I understood the car that he used regu- 
larlv was a Hudson. 

Q. Was that his Car? A. Yes, that was his Hudson. 

Q. What was the arrangement with Mr. Payne as regards 
the use of the car in his work? A. We paid Mr. Payne, as 
we pay all salesmen, ten dollars a week for the depreciation 
and upkeep of their cars; plus a mileage of 3.6 cents a mile. 
Q. Mileage from where? A. Mileage from here. 

The Deputy Commissioner: Travel mileage? 

Mr. O’Donoghue: Yes. 

The Witness: Travel; the same as railroad fare. 

By Mr. O’Donoghue: 

Q. Now was that car insured as regards liability and 
accident liability insurance by the R. K. 0. Distributing 
Corporation? 

The Deputy Commissioner: Insured? 

The Witness: It was insured, as a matter of fact, 

49 why I would say by the R. K. 0. Hovrever, that was 
paid by New York. 

The Deputy Commissioner: What was that insurance? 
The Witness: That was liability; that is liability. 

By Mr. O’Donoghue: 

Q. Would that insurance cover anything other than the 
car that Mr. Payne has, cover personal injuries? A. I have 
found out since. I did not know at the time, but I have 
taken it up with the New York office and found out that it 
would not. 

Q. It would not? A. Yes. 
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The Deputy Commissioner: Just a moment. Is that 
property damage and liability? 

The Witness: Both. 

The Deputy Commissioner: Both? 

Mr. O’Donoghue: Both. 

Mr. Myers: May I just ask the purpose of that particu¬ 
lar question? 

Mr. 0 ’Donoghue: I beg your pardon ? 

Mr. Myers: What is the purpose of this particular ques¬ 
tion? I do not understand the purpose of the question. 

The Deputy Commissioner: I don’t know either. 

Mr. Myers: I do not see quite how the question of prop¬ 
erty or personal liability insurance enters in a c^se of this 
kind, and I was just asking why it was injected into 

50 the hearing, in a claim for death benefits by the 
driver. 

The Deputy Commissioner: I think that Mr.OT)onoghue 
is trying to show, are you not, that they assumed the lia¬ 
bility for death. 

Mr. O’Donoghue: That when he was operating that car 
he was an employee of the company, and they w^re assum¬ 
ing the cost of that insurance. 

Mr. Myers: All right. 

By Mr. O’Donoghue: 

Q. Now directing your attention to just—first to July 10, 
1931; that was on Friday? A. Yes. 

Q. Now later, directing your attention to July 11, 1931, 
that would be on Saturday? A. Yes, sir. 

Q. Did Mr. Payne report back to the R. K. Q. office, or 
to you? A. I don’t remember, but I presume that he did, 
because he would report every Saturday, except when he 
was sent away on a two weeks’ trip. 

Q. Now the following Monday, which would b£ July the 
13th, did he report to the main office? A. Yes, ^ir. 

Q. Under plans of the past week? A. Yfes, sir. 

51 Q. And did you see him then? A. Yes, ^ir. 

Q. What did you do? Will you state just what 
conversation there was, or business you had with him? A. 
Well, we do the things that day, I might say that we do 
every Monday; we take each salesman’s territory up and 
go over the work, work out the towns that he was supposed 
to make that week, and the detailed information on each 
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trip was prepared, and after it was finished, they went out 
on the business. 

And that particular time I remember because I had 
already planned to go down to Norfolk, Virginia, on the 
boat and know that I would reach there Tuesday night, and 
arranged the route for Mr. Payne so that it would permit 
him to do some work in the meantime between Washington 
and Norfolk and meet him down there sometime Wednes¬ 
day. So on Monday of that week we did arrange the work 
and prepared his route. 

The Deputy Commissioner: Do you remember what that 
route was? 

The Witness: Yes, I remember pretty well what it was. 
And he left the office that afternoon, I don’t know exactly 
the time but somewhere between five and five-thirty; 
around that time any way. 

The route that he was to take, he was to go through 
Fredericksburg and go on to Norfolk by Wednesday, and in 
between Monday he was to make some towns in 
52 between the River and the Bay, and some of the 
towns, Tappahannock, Warsaw, or Urbanna, and 
some of the little towns down until he reached Yorktown, 
and then cross the river there and go over that new bridge 
at Newport News and meet me at Norfolk. 

And I left on Tuesday, myself, and when I got into Nor¬ 
folk on Wednesday morning I did some things I had to do 
before I called at the hotel to see if he had got there that 
day, and they told me that he had not come, so I was not 
surprised that he should be delayed owing to the demands 
on his time from the time he left until Wednesday, and I 
thought he would get there perhaps sometime Wednesday 
afternoon, and I had enough to do until he got there, think¬ 
ing he would arrive later, I went on about my business and 
got in touch with several exhibitors and found that I was 
being called from Washington, and this was in the neigh¬ 
borhood, I suppose, of one o’clock that afternoon. 

The Deputy Commissioner: That was on Wednesday? 

The Witness: On Wednesday afternoon. So I had to 
make one or two 1 calls, and when I got Washington they 
told me that Payne had been killed on his way down. 

So I took the boat that night, on Wednesday and got back 
into Washington Thursday morning. 
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By Mr. 0 ’Donoghue: 

Q. Now was the route that you mapped out| for Mr. 
Payne and the order that you gave him that Monday, would 
that require that he travel on the Wa^hington- 

53 Richmond highway and particularly that $art of it 
on which is located Accotink? A. Yes, thali is right. 

Q. And would that be the usual or most direct toute for 
him to take ? A. That is the only way he could ha^e gotten 
to these places the towns that were on his route. I 

Q. Now if that was the mileage, rather if the mileage 
which Mr. Payne had on the trip, would that have come 
under the mileage allowance that you paid him, off 3.6 cents 
a mile? A. Yes, sir. 

Q. In other words, if he had completed that trip he would 
have been paid the mileage shown by this route? A. That 
is correct. j 

Q. And would that have applied, even though ije w’as not 
driving his own car, the Hudson, but using this <j)ther car? 
A. Yes; it would not have made any difference, i 

Q. Made no difference what car he drove? Aj No. 

i 

Mr. 0 ’Donoghue: I believe that is all. 

The Deputy Commissioner: Just one question before 
you cross examine him. Did you get any report that he had 
covered any of the territory assigned to him? A. Well, of 
course, I left Tuesday night and I would not hkve gotten 
any report by that time; he would not have h^d time to 
send them in. 

54 The Deputy Commissioner: But did apy reports 
ever come to your office that he had called on the ex¬ 
hibitors ? 

The Witness: No, sir. ! 

The Deputy Commissioner: That he was to go see? 

The Witness: No, sir. ! 

The Deputy Commissioner: All right, Mr. flyers. 

Cross-examination. 

By Mr. Myers: 

. i 

Q. All right, now Mr. McNamee, suppose you try to give 
us the detail of the trip you outlined or arranged for Mr. 

3—5929a 
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Payne at the time he was there on Monday when he came 
to your office prior to the time he left for the trip? A. With 
the assistance of a map I will be glad to. 

Q. Can’t you tell us—you helped to prepare the trip, 
from where he was to go—that is the towns he was to reach; 
now can’t you give your own route that you made up? A. 
I could do so with a map. 

The Deputy Commissioner: Was he to go from here to 
Fredericksburg? 

The Witness: Yes, sir. 

By Mr. Myers: 

Q. He was — drive from here to Fredericksburg; and 
would he go over the Washington-Richmond highway in 
^making that trip to Fredericksburg? A. Yes, sir. 

55 Q. And where else was he to go? You could not 
give us the rest of the route? A. No, I could not; I 

could do that, I believe with a map. I don’t know whether 
he was to go from 1 there to Warsaw and on down to Ur- 
banna, across the river and go up to Warsaw, or whether 
he was to go to Warsaw first. I couldn’t tell without I had 
a map. 

Q. I thought you sat down and arranged the route from 
Washington for him? A. I do, but I have arranged routes 
for years, and I am arranging for four or five salesmen 
every week, and I could not describe the route without hav¬ 
ing something to check up by. 

Q. Haven’t you arranged them sufficiently to know just 
the territory that these men have to visit so that you would 
know every little neck that these men would have to make 
in Virginia? A. Yes, I have, but we are there trying to 
solicit contracts for the sale of pictures, and when we sell 
a theatre, let us say, Warsaw, that means when the next 
route is made out it is not necessary to put Warsaw on 
it; it is omitted, unless he has to go there for some other 
purpose; that work is done that year for that place, you 
see; and I do not know that he was to go to that particular 
town on this trip or not. 

Q. But do you not know when Mr. Payne was supposed 
to be in Fredericksburg, and when he was to be in 

56 Urbanna, and when he was supposed to be in War¬ 
saw, so as to put him ini.Norfolk on Wednesday? A. 


35 


R. J. HOAGE, DEPUTY COMMR., &C., ET AL. 

The only thing I could say was that he was to get i!o Norfolk 
on Wednesday, and he was supposed to do this wjork in be¬ 
tween the time he left Washington and the time he met me 
in Norfolk on Wednesday. 

Q. And did you ever receive any report that hb had done 
any of that work that he was supposed to do? A. No. 

The Deputy Commissioner: That is what I! asked, or 
started to ask awhile ago. 

The Witness: What was that? 

The Deputy Commissioner: Whether he had done any of 
the work that he was supposed to have done, say, on Tues¬ 
day. 

The Witness: That is right. 

By Mr. Myers: 

Q. Now as a matter of fact, under your verbhl contract 
with him wasn’t the present territory of Mr. Payne merely 
Virginia and a part of Maryland? A. Why, I db not know 
—let me see if he had any Maryland towns. His principal 
work, the majority of his work was in Virginia; and he 
had, yes, he would have a few Maryland town^ also. 

Q. But he had no work in the District of Colombia? A. 
Yes, he did. 

57 Q. What did he have? A. He was soliciting or 
selling to the colored theatres here aiid some in 
Maryland—I mean Virginia. 

Q. And that, so far as the theatres in the District of 
Columbia are concerned, is all that he had to do in the Dis¬ 
trict? A. Not that he was specially delegated to, no. 

Q. And he has never had any other duties tnat were to 
be done in the District—any other theatres? I do not 
believe—I remember some others too. 

Q. But as a matter of fact, his contract with you was 
mostly for Virginia, or entirely so, and for a few Maryland 
towns that may be assigned along the border of the terri¬ 
tory of Virginia; is that right? 

Mr. O’Donoghue: I believe he has already testified that 
under the contract he could have delegated to him any du¬ 
ties. 

The Deputy Commissioner: That is true. 
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Mr. 0 ’Donoghue: To go out to Maryland, West Virginia 
or Virginia. 

By Mr. Myers: 

Q. Is it my understanding that Mr. Payne was or was 
not to solicit contracts, that you spoke of—that his so¬ 
liciting was for the territory of Virginia? A. Your under¬ 
standing is correct. 

Q. And that it was his work and duty in carrying 

58 out the solicitation under these particular duties you 
may have assigned to him, it was his duty to call on 

the colored theatres in Washington and most of the State 
of Virginia? A. No, that would not be altogether correct. 

Q. Well, can you name any particular time in any period 
when his duties carried him out of the State of Virginia? 
A. My memory is probably not so good, but I could look it 
up and tell you; I can’t tell you this quickly, but if this will 
be of help- 

Q. I am talking about Mr. Payne; I am not talking about 
anvbodv but Mr. Pavne. A. I could not tell vou offhand, 
outside of Virginia. 

Q. I am talking about Virginia. I want you to give me 
the names of some people he saw outside of Virginia, at 
any time prior to his death? A. Well, I can cite one, par¬ 
ticularly, which was his territory, and that was out here 
at Gaithersburg, Maryland. 

Q. All right. A, He solicited that. 

Q. That is one? A. And the Lincoln in Washington; he 
solicited for that; and also for the Alton Theatre in Nor¬ 
folk, and the colored theatre in Portsmouth, and others in 
Norfolk. 

Q. That is included in the Virginia territory is it not? 
A. That is correct. 

59 Mr. O’Donoghue: May I just interpose to ask 
what was the name of the theatre in Washington 

that you just spoke of his soliciting? 

The Witness: The Lincoln. 

Mr. O’Donoghue: Did he actually go there and see the 
people? 

The Witness: Yes, that is their headquarters here. 

Mr. O’Donoghue: That is where he did the soliciting? 
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The Witness: Yes, sir. 

Mr. O’Donoghue: And that was in the district of 
Columbia ? 

The Witness: Yes, sir. 

By Mr. Myers: 

Q. But he did not deal with the theatre, or pictures for 

them here alone- A. No. 

Q. He dealt with the theatres because they actually had 
houses which were in his Virginia territory? A. That is 
right. 

Q. How long had Mr. Payne been a salesman covering 
the Virginia territory? A. I presume two to th^ree years; 
I believe that is right. 

Q. And prior to that time I understand that you had 
assigned him to the territory of Maryland? A. Yes, Bal¬ 
timore. 

Q. And was he living then in Baltimore I? A. Yes, 

60 sir. 

Q. So that he lived here in Washington while he 
was working the territory of Virginia, he would drive out 
of Washington, and you would make the routes for him? 
A. That is right. 

Q. Most of the salesmen report on Saturday, do they, 
for the territory they cover? A. That is right. 

Q. And the sales that have been made? A. ^es, sir. 

Q. And they stay over Sunday here in Washington? A. 
Yes, sir. 

Q. They do not work on Sunday? A. Sometimes. 

Q. Did Mr. Payne work his Virginia territory on Sun¬ 
day? A. No, Mr. Payne, lots of times, worked here; he 
came down to the office and checked up with his work; well 
that is the principal thing that he did. 

Q. With reference to the route that he was suppose- to 
follow the next week? A. Yes, sir. 

Q. What time was it customary for him to come down to 
the office on Monday? A. Oh, I don’t know; ljte called— 
came there always before noon. 

61 Q. Now on this particular Monday, w^iich is the 
13th, I believe? A. Yes. 

Q. He was at your office on that particular occasion? A. 
Yes, sir. 


i 
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Q. And that was the time you arranged to meet him in 
Norfolk! A. Yes, sir. 

Q. How long did he stay in your office that time! A. I 
think he was there until about five or five-thirty that eve¬ 
ning. 

Q. And where did he leave you! A. Where did he 
leave me! 

Q. Yes; did you go out with him or did you see him 
leave! A. I went as far as the door; I do not remember 
whether I went out the door with him or not; I was talking 
to him before he left. 

Q. And where did he go; did he get in the car and drive 

awav! A. I don’t think that I stood there and watched 
* 

him that long. 

^ m m 
Q. And you don’t know whether he went—which direc¬ 
tion he took when he left you! A. No, sir. 

Q. And you don’t know whether he left down on 

62 his trip or not! A. No, sir. 

Q. And that is the last time you saw him until you 
returned to Washington! A. Yes, sir. 

Q. Is that a custbmary hour for salesmen, when they are 
starting out on their territory, to leave on Monday! A. 
Well, they usually start for their territory when their stuff 
is readv. You mean on Mondav afternoon! 

•i m/ 

Q. Yes. A. It may be that they will leave on Monday 
noon, or might be in mid-afternoon, or night; it all depends 
on where they are going, what their first route is, and 
whether their stuff is ready or not. 

Q. And so it was not, five or five-thirty was not a cus¬ 
tomary hour for the salesmen to leave! A. Was not a cus- 
tomarv hour! 

Q. It was not a customary hour? A. It could have been 
earlier or earlier; sometimes was. 

Q. Or later, you mean! A. Yes. 

Q. So that this was not a customary hour; it might vary 
according to the time he got ready and the place he was 
going! A. At that time; that is right. 

Q. At the time! A. That is right. 

63 Q. Now you testified with reference to the salary 
of Mr. Payne. As a matter of fact, were your pay¬ 
rolls made up in New York! A. No. 

Q. Wasn’t his salary received directly from New York, 
and these salaries, or the funds received directly from 
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New York for these salaries? A. We operate on a con¬ 
tingent fund and a check is received from New York, and 
all the disbursements in Washington are paid out of that 
contingent fund. 

Q. And that contingent fund is sent on by check from 
New York? A. Yes, sir. 

Q. And that fund covers the necessary funds for your 
office in Washington? A. Yes, sir. 

Q. You could have a fund which would also cover the 
necessary provision for the mileage for his traveling ex¬ 
penses and so forth? A. Yes, sir. 

Q. Against the salary, and so forth? A. Y^s, all dis¬ 
bursement. 

Mr. Myers: I think that is all. 

By the Deputy Commissioner: 

64 Q. Mr. McNamee was it a part of the duty of the 
salesmen to attend the salesmen’s meeting on Satur¬ 
day? A. Yes, sir. 

Q. That was required of them? A. Yes, sir. i 
Q. War it required of them that they be there sometimes 
to get their assignments as well as to make reports? A. 
Yes, that they had to do, also. 

Q. And did they assist in making up these assignments? 
A. Yes; we would talk over with the men, talk over together 
the work that we had done. You see they would send in each 
day a report of their work, and we would talk that over 
together, and discuss the assignments for the n^xt week. 

Q. I see. A. And things of that kind. 

Q. And did they help in the assignment of th4 territory? 
A. Yes, they did. 

Q. And it was worked out between you and them the time 
they would leave ? A. Yes, sir. 

Q. But that was a part of their own work? Yes, sir. 

By Mr. Myers: j 

Q. One further question: I think you have stated that 
they did not come home every week; tliat in their 

65 work sometimes they would not come home each 
week? A. Well, Mr. Payne made, possibly, I would 

say, maybe two or three, two-week trips, and did not come 
at the end of each week then. 
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Q. And that would not be- A. He would have to come 

back to Washington at the end of the two-week end trip, 
and that would be because the people he had to see would 
require him to be gone for two weeks, and the time used in 
driving would not permit him to cover everything he had 
to do; it would take all the time for the two weeks. 

The Deputy Commissioner: Is that all ? 

Mr. Myers: That is all. 

Mr. O’Donoghue: No further questions. 

(The witness was thereupon excused and retired from 
the witness stand.) 

Mr. 0 ’Donoghue: Call Mr. Folliard. 

Thereupon A. P. Folliard was called as a witness by and 

on behalf of the Claimant and, having been previously duly 
sworn by the Deputy Commissioner, as above indicated, as¬ 
sumed the witness stand and, upon examination, testified as 
follows: 

Direct examination. 

By the Deputy Commissioner: 

66 Q. What is your full name ? A. A. P. Folliard. 

Q. And your address? A. 3820 Fourth Street, 
Northwest. 

The Deputy Commissioner: All right, Mr. O’Donoghue. 

By Mr. O’Donoghue: 

Q. Mr. Folliard, your are employed by the R. K. 0. Dis¬ 
tributing Corporation? A. Yes, sir. 

Q. In what capacity? A. As a booker and assistant 
manager. 

Q. Was Gerald Hobart Payne employed there by the 
R. K. 0. Distributing Corporation in 1931? A. Yes, sir. 

Q. In what capacity? A. Salesman. 

Q. Do you happen to know whether Mr. Payne entered 
into a contract with the R. K. 0. Distributing Corporation 
in the District of Columbia? A. Yes, sir. 

Q. Was Mr. Payne a resident of the District of Colum¬ 
bia? A. Yes, sir. 
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Q. Do you know whether Mr. Payne was carrijed on the 
roll of the Company as an employee in the district of 
Columbia? A. Yes, sir. 

Q. Was he insured as such under the compensa- 

67 tion act for employees in the District of Columbia? 
A. Yes, sir. 

Q. Now will you describe briefly the duties of Gerald 
Hobart Payne as a salesman for the R. K. 0. Distributing- 
Corporation? A. Yes. He was in the capacity of a sales¬ 
man, and traveled through the State of Virginia. His work 
began—he had to get his route list from the office jo find out 
where he had to go and also had to come back to the de¬ 
partment to find out if we wanted dates from other ex¬ 
hibitors in his drives through the territory. 

Q. Just what work did you have with Mr. Payhe- A. 

That I had? 

Q. Just one second. What was your contractj with Mr. 
Payne in Washington? A. Why, Mr. Payne went over this 
account in his territory with me, with reference to seeing 
that the contracts were played off properly, and every week 
we would list any of the towns that he should call on and I 
would tell him just where they held the pictures. 

Q. What were your duties, just to make the record clear, 
with the R. K. 0. ? A. I was the booker; I booked the pic¬ 
tures; and this was through the reports-^— 

68 Q. According to the salesmen’s reports?! A. Well, 
the salesmen would send in reports and t was fur¬ 
thermore in correspondence with the exhibitors. 

Q. Can you tell me anything more about Mr. Payne, as 
far as his soliciting for the R. K. 0. is concerned? A. No, 
I think that covers it pretty well. Mr. Payne- 

Q. Well, did he send them any daily reports? A. Yes, 
every day we got daily reports while he was on the road, 
we got daily reports. 

Q. Did you ever get any reports from Mr. Payjne by tele¬ 
phone or personally? A. Yes, many times. 

Q. Could he, under his contract, as far as yoifi know, be 
ordered to work outside Virginia, saw, in Maryland? A. 
Yes, he could have been ordered anywhere in this territory. 

Q. And that would not have required any chajige of the 
contract with him ? A. Oh, no; no, sir. ! 

Q. Could that have included some work in the District of 
Columbia? A. Yes, sir. 
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Q. Do you know whether he solicited orders at the Lin¬ 
coln Theatre in the District of Columbia? A. The Lincoln- 
Washington. 

69 Q. Yes. A. Yes, I believe he did, because several 
—he served their various accounts; the general 

manager of the Liticoln had several accounts in Virginia 
where Gerald’s territorv was located and it was necessarv 
for Gerald to call on this fellow to go over the accounts 
with him. 

Q. And did he call on him and assist this work here in 
the District of Columbia? That is, did he see that man in 
the District of Columbia, the manager of the Lincoln- 
Washington theatre? A. Yes, I believe he did. 

Q. Now do you know the arrangements that the Com¬ 
pany had with Mr. Payne as regards Air. Payne’s car, using 
the car in the work of soliciting? A. Yes; I believe they 
paid him $10 a week for the car and so much for the mileage 
traveled. 

Mr. Myers: Do you know that of your own personal 
knowledge, with reference to this? 

The Witness: Yes, I know that; yes, sir. 

Mr. Myers: You say that you believe. 

The Witness: I do not know the exact terms of the con¬ 
tract, but I do know that they pay him $10 a week for the 
car and so much per mile for the gas and oil. 

By Mr. O’Donoghue: 

Q. Do you know whether the R. K. 0. had any insurance 
on the car; &ny general liability insurance? A. Yes, 

70 thev did. 

•/ 

Q. Was it property or personal; personal injury; 
do you know? A. I do not know. 

Q. Now directing your attention to the 11th of July, 
1931; that was Saturday. A. Yes, sir. 

Q. It was the Saturday before Mr. Payne was killed? 
A. Yes, sir. 

Q. Did you see Mr. Payne that day? A. Yes, sir. 

Q. Was he in the office? A. Yes, sir. 

Q. How long was he there; do you know? A. I suppose 
around one or two o’clock. 

Q. Did you see him the following Monday morning? A. 
Yes sir. 

Q. That was July 13, 1931? A. Yes, sir. 
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Q. What was the—did you have any conversation with 
him then? A. Yes, sir. 

Q. Did you transact any business with him about his 
work? A. Yes; went over different accounts -with him with 
. reference to dates and he also had som^ dates of 

71 place and he gave them to me. 

Q. Do you know what time Mr. Payne left the office 
that afternoon, on Monday? A. I think it was abound four 
or five o’clock, I believe, I am not sure. 

Q. Do you know what Mr. Payne’s orders ^ 
coming week? A. Well, I think he had an 
with Mr. McNamee on Wednesday at Norfolk. 

Mr. Myers: He said, do you know of your cjwn knowl¬ 
edge that he had the appointment? 

The Witnss: Yes, I do know that. 

By Mr. O’Donoghue: 

Q. And appointment with Mr. McNamee in Norfolk? A. 
Yes, sir. 

Q. When? A. Wesdnesday morning. 

Q. That would be the Wednesday of the 15th of July? 
A. Yes, sir. 

Q. Would Mr. Payne, in the ordinary course of business, 
have a few stops to make on the way in going down there? 
A. Yes, sir. 

Q. Do you know’ whether he had any at tl^e time, or 
whether he was ordered to call at some towns to transact 
some business or solicit some orders before meeting 

72 Mr. McNamee in Norfolk? A. Yes, probably at 
Fredericksburg; and I am sure that Jerry had a lot 

of stops on the way dowm through Virginia during the time 
before he got to Norfolk. 

Q. Well, do you recall any that he had that week? A. 
No, sir. 

Q. Now after Mr. Payne left the R. K. 0. distributing 
Corporation’s office at five o’clock, as you testified, Mon¬ 
day, July 13, did you ever see him again alive? |A. No, sir. 

Mr. 0 ’Donoghue: I believe that is all. 

Cross-examination: 

Q. How did you know that he had an appointment to 
meet Mr. McNamee in Norfolk on Wednesday f A. Well, 
because I heard him say he did. 


ere for the 
ppointment 
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Q. You heard Mr: Payne say that? A. Yes, sir. 

Q. That he was to meet Mr. McNamee in Norfolk on the 
following Wednesday morning? A. Yes, sir. 

Q. Did he tell you that he had arranged the route with 
Mr. McNamee, or say anything to you about the route? 

Mr. 0 ’Donoghue: I do not believe he did. 

The Deputy Commissioner: He did not say anything 
about the route, did he ? 

Mr. Myers: I will ask if you knew about the route? 

73 The Witness: I did at the time. 

By Mr. 0’Donoghue: 

Q. Did you at that time know about Mr. Payne’s route 
on July 13 and thereafter? A. On July the 13th? 

Q. Yes. A. I knew several of the towns then. 

Q. What were the towns? A. I do not recall; there were 
so many times he went that I don’t recall them now. 

Q. Had he traveled down through that section any be¬ 
fore he was to meet him in Norfolk? A. I think likely he 
had. 

Q. How many times before he had to meet Mr. McNamee 
in Norfolk? A. I do not know. 

Q. You say that there was insurance on the employees 
in the District of Columbia. How do you know that? A. 
Because all of the salesmen are insured. 

Q. How do you know that they are insured with the em¬ 
ployees in the District of Columbia? A. Well- 

Q. (Interposing.) Your duties as assistant manager 
dealt with the signing of contracts and for compensation 
insurance- 

The Deputy Commissioner: Are you asking for the 

74 contract that has been determined bv this office? 

* 

Mr Myers: He has made reference to a contract of 
insurance covering the employees in the District of Co¬ 
lumbia, and I was asking him how he knew about it. 

The Deputy Commissioner: That question has been de¬ 
termined in this office- 

Mr. Myers: He has testified to that contract and I only 
wanted to know how he knew. 

The Deputy Commissioner: Do I understand that he is 
a broker? 
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Mr. Myers: No, a booker. 

The Deputy Commissioner: The booker. All right. 

By Mr. Myers: 

* * 

Q. You testified that Mr. Payne was a salesman for the 
State of Virginia; is that right? A. Yes, sir. 

Q. And that the other contracts he got related to the 
theatres in the State of Virginia? A. That is right. 

I 

Mr. Myers: That is all. 


By the Deputy Commissioner: 

Q. Do you understand that a part of his duty was to re¬ 
port to the salesmen meeting on Saturday? A. Yes, sir. 

Q. And was it a part of his work to help outline 
75 the work on Monday before he left? A. 'i'es, sir; in 
the office. 

Q. And was it customary for the work of th| salesmen 
to be there on Saturday and to be here over Sunday through 
a part of Monday? A. Yes, sir. 

Q. Until their routes were completed? A. Yes, sir. 

Q. And were their duties directed exclusively from the 
office in the District of Columbia, from the manager here 
as to what they should do ? A. From the District; from the 
manager here. 

Q. And did they have any office over in Virginia; that is, 
an office to which they would report in Virginia? A. No; 
only have the one office; here. 

The Deputy Commissioner: I guess that is all. Just one 
further question. Do you know of your own knowledge 
what he was doing on Tuesday? 

The Witness: No, I do not. 

Mr. O’Donoghue: I meant to ask that. 

The Deputy Commissioner: Mr. McNamee; d^> you have 
any knowledge of what Mr. Payne was doing on Tuesday? 

Mr. McNamee: No, I do not. 

The Deputy Commissioner: Did you receive ahy reports 
in the office of such engagements having been met? 


76 Mr. McNamee: No, they did not. 

The Deputy Commissioner: None came there? 
Mr. McNamee: No, sir; that I know of. 
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The Deputy Commissioner: Showing what he was doing 
on Tuesday? 

Mr. McNamee: No, sir. 

The Witness: No, sir. 

The Deputy Commissioner: That is all. 

(The witness was thereupon excused and retired from 
ihe witness stand.) 

Mr. O’Donoghue: Call Taylor Hampton. 

The Deputy Commissioner: What can he testify to? 

Mr. O’Donoghue: It may be to some of the facts—it may 
be considered cumulative to some extent, but will be brought 
out more definitely by some of the subsequent witnesses. 

The Deputy Commissioner: All right. 

Thereupon Taylor Hampton was called as a witness by 
and on behalf of the Claimant and, having been previously 
duly sworn by th^ Deputy Commissioner as above indi¬ 
cated, assumed the witness stand and, upon examination, 
testified as follow's: 

Direct examination. 

By the Deputy Commissioner: 

77 Q. What is your full name? A. Taylor Hampton. 

Q. What is your address? A. Accotink, Virginia. 

The Deputy Commissioner: All right, Mr. O’Donoghue. 

By Mr. O’Donoghue: 

Q. Mr. Hampton, where do you work? A. The Anderson 
Motor Company. 

Q. Where is that? A. Accotink, Virginia. 

Q. Now what is your position there; what sort of work 
do you do ? A. Oh, I do all kinds of v r ork; wash cars; work 
on them. 

The Deputy Commissioner: You work in the garage? 

The Witness: Yes, sir. 

By Mr. O’Donoghue: 

Q. All right. Now I want you to think back to about the 
second week of July; July the 14th, 1931, of this year; do 
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you remember going to the scene of any accident, automo¬ 
bile accident? A. Yes, sir. 

Q. About what time was that ? A. Between six and 
seven. 

Q. Where was the accident- 

The Deputy Commissioner: You say between six and 
seven o’clock? 

78 The Witness: Yes, sir. ! 

By Mr. O’Donoghue: 


Q. Six and seven o’clock on July the 14th? A. Yes, sir. 
Q. Where was the accident; just tell the Commissioner? 
A. It was just half a mile from Accotink. 

Q. And is that half mile nearer to the District of Co¬ 
lumbia; on this side? A. Nearest the District. 

Q. So the accident was this side of Accotink?) A. Yes, 


sir. 

Q. Now what did you see when you first got to) the acci¬ 
dent, or the scene of the accident? A. When 11 first got 

i 

there I saw the car. 

Q. What kind of a car was it? A. An Essex roadster. 

Q. What color? A. Green, with cream wheels, I think. 
Q. Now did you see any people there in the car? A. Yes, 


sir. 

Q. Will you describe who that was, if you kndw? A. I 
don’t know who it was. 

Q. Was there a man in the car? A. It was a lady 
79 in the car. 

Q. The lady was in the car? A. Yes, sir. 

Q. Was there a man there? A. There was a m^m/ laying 
about twenty feet, about that. 

Q. Was he badly hurt? A. Yes, he seemed to be. 

Q. Did you hear him say anything? A. No, sij\ 

Q. Did you see him move, or anything? A. N^>, sir. 

Q. Did he seem to be drunk, or drinking, to !you? A. 
No, sir. 

Mr. O’Donoghue: I think that is about all. 

The Deputy Commissioner: Can you tell the; odor of 
whiskey? 

The Witness: I think so. 

The Deputy Commissioner: Did you detect any on him? 
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The Witness: No, sir. 

Mr. O’Donoghue: Your witness. 

Cross-examination. 

Bv Mr. Myers: 

* — 

Q. You noticed the lady here; was this the lady that was 
in the car (indicating the claimant)? A. I don’t know 
whether it was or hot; I did not go close enough to her to 
know who it was. 

Q. And you would not recognize her. Now after you 
looked at the car and saw the people, what did you 

80 do? A. Went back to the garage. 

Q. From the scene of the accident? A. Yes, sir. 
Q. Who was there when you got there? A. Wilmer 
Anderson. 

Q. He was one of the owners of the garage? A. Yes, sir. 
Q. For whom you worked? A. Yes, sir. 

Q. This is the man that came to the scene of the acci¬ 
dent on a motorcycle? A. Yes, sir. 

Q. Now what happened to the motorcycle? A. Ander¬ 
son went and got an ambulance with it. 

Q. And how did you get back? A. I taken Anderson’s 
car back. 

i 

Q. Anderson went after the ambulance? A. Yes, sir. 

Q. He was at the scene of the accident when you got 
there? A. Yes, sir. 

Q. Where was the car; where did you see the car? 

Mr. O’Donoghue: Which car? 

By Mr. Myers: 

Q. Where did you see the car that was involved in the 
accident? A. Where did I see it? 

81 Q. Yes; let me ask you this: Where was it with 
reference to the roadway; where w T as the car with 

reference to the roadway? A. It was off the road, down 
between two trees. 

The Deputy Commissioner: How far? A. Just about, 
I imagine, about ten feet from the road. 

By Mr. Myers: 

Q. Did you, or had you examined the site of the accident 
to see where the car went off the road? A. No, sir. 
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Q. You could not tell us where the car went off the road? 
A. No, sir. 

Q. Which direction was it facing? A. South. 

Q. Into the trees, south? A. Yes, sir. 

Q. Was it against the tree, or not? A. No, it had passed 
through. 

Q. It had passed the trees? A. Yes, sir. 

Q. Had the trees been damaged as the car passed it? 
A. Yes; scratched the side of the tree; yes, sir. 

Q. What was the condition of the caif; did you 

82 look at the car? A. I saw it; yes, sir. 

Q. What was the condition of the car? A. Why, 
the right side was torn off. 

Q. The right side had been torn off? A. Yes, sir. 

Q. And where was the lady in the car wheh you saw 
her? A. She was over, with her feet under the steering 
wheel. 

The Deputy Commissioner: Feet under th|e steering 
wheel? 

The Witness: Steering wheel, and sort of lyii^g this way 
(indicating). 

The Deputy Commissioner: Up aganist the ri^ht side of 
the car? 

The Witness: Yes, sir. 

By Mr. Myers: 

Q. Lying on her side with her feet under the steering 
wheel? A. Yes, sir. 

Q. Was she hurt? A. Yes; she seemed to be. 

Q. Did you do anything to help her? A. No, I did not; 
there were some ladies standing there. 

Q. You did not do anything, so far as the lady was con¬ 
cerned ? A. No, sir. 

Q. Did you do anything to assist the man who was 

83 laying on the road? A. No, there was sopebody al¬ 
ready there. 

Q. Who else was there besides Wilmer Anderson? A. 
Well, there were others there; I don’t know who they were. 

Q. You dont’ remember the names of the othetr men? A. 
There was a man besides, over by the man; and ladies with 
the lady over in the car. 

4—5929a 
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Q. Ladies beside the lady and men by the side of the 
man. A. Yes, sir. 

Q. And they were there when you got there? A. Yes, 
sir. 

Mr. Myers: That is all. 

Mr. O’Donoghue: Did George Dunn take the car and 
the ladv on, or do vou know? 

v 7 v 

The Witness: Yes, sir. 

Mr. O’Donoghue: All right; that is all. 

(The witness was thereupon excused and retired from 
the witness stand.) 

Mr. O’Donoghue: Call Wilmer Anderson. 

Thereupon Wilmer Irving Anderson was called as a wit¬ 
ness by and on behalf of the claimant and, having been 
previously duly sworn by the Deputy Commissioner as 
above indicated, assumed the witness stand and, 
84 upon examination, testified as follows: 

Direct examination. 

By Mr. O’Donoghue: 

Q. What is your full name? A. Wilmer Irving Ander¬ 
son. 

Q. And your address? A. Accotink, Virginia. 

Q. Now I want you to think back to July the 13th—I 
mean the 14th, that was Tuesday, July the 14th, 1931: Did 
you have an occasion to go to the scene of an accident on the 
Washington-Richmond highway? A. I did. 

Q. Do you recall what time you got there? A. I do not; 
I imagine it was around seven o ’clock. 

Q. Were you one of the first ones there? A. I was the 
first one there. 

Q. What did you see when you got there? Just describe 
what you saw? A. Well, I saw the man lying behind the 
car and the woman was in the car, and-. 

Q. What part of the car? What kind of a car was this? 
A. The car was, I think, an Essex Roadster; blue. 

Q. Light or dark? A. Light blue. 
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Q. What did you do? Which — was the car fac- 

85 ing? A. Facing? The car was facing south. 

Q. Which would mean going away from Washing¬ 
ton on the Washington-Richmond highway? A. Yes, to¬ 
wards Richmond. 

Q. Do you think the car could have gotten turned around? 
A. I do not think so. 

Q. You think it was going towards Richmond? A. Yes, 
I think so. 

Q. Did you talk with the man at all? A. Well, I didn’t 
carry on much of a conversation, but I recall some of the 
things he said. He said something about something had 
happened before this. I imagined that he wa^ referring 
to another accident; and then he asked somebody for a 
cigarette; and somebody gave it to him; and that is about 
all I remember. 

Q. Did he talk like someone intoxicated? A. No, he did 
not. ! 

Q. Did he seem at all intoxicated? A. No, sir\. 

Q. Did you smell any liquor on his breath? A. I did 
not; no, sir. 

Mr. O’Donoghue: That is all. J 

Cross-examination. 

i 

i 

By Mr. Myers: 

86 Q. Where was the lady when you got there? A. 
The lady was in the car with her feet under the 

wheel; and her back was on the other side of the car. 

Q. Did you notice how she was dressed? A- I would 
not—I probably noticed then but I have forgotten now. 

Q. Which way were you going when you got t;o the scene 
of the accident? A. I was going north towards- 

Q. (Interposing.) Towards Alexandria? A. Yes, sir. 

Q. Who else was at the scene of the accident when you 
got there? A. Well, I do not remember; well I could not 
recall any that I know; there were a number oi cars came 
up later. 

Q. You were the first one- A. Well, yoji see there 

was a stretch of cars coming up and stopping out by the 
road. 

Q. How far were they from the scene of the accident? A. 
From where it occurred I imagine I was about five cars; I 
don’t remember exactly. 
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Q. Well, at least four cars had stopped before you got to 
the scene of the accident! A. I think so; I would not be 
sure of that. 

i 

Q. And the man was still on the ground back of the car! 
A. He was; yes, sir. 

87 Q. And the lady was still in the car! A. Yes, sir. 
Q. And where was the car; off the road! A. Yes, 

sir. 

Q. How far off the highway, would you say! A. Well, 
I do not know exactly but I would say it was—I can’t say 
exactly, probably twenty-five feet, I imagine. 

Q. Did you see any marks where it had left the road! A. 
I do not think so; no, sir. 

Q. You don’t recall any. 

The Deputy Commissioner: Was it on a curve ! 

The Witness: It was a curve, yes, sir. 

Bv Mr. Myers: 

Q. And you don’t recall whether or not there were any 
marks where it left the road, showing on the dirt or should¬ 
ers of the road? A. No, I do not recall. 

Q. Had it done any damage on its progress off the road? 
A. I don’t know whether it had then; it went between some 
trees. 

Q. It had damaged a part of the trees, had it? A. Yes, 
I think it did knock the bark off the trees. 

Q. What was the condition of the car at the time? Do 
you recall now seeing how the car was damaged? A. I 
think it was damaged. 

88 Q. How? ! A. Well, I think that the fenders were. 
Q. What portion of the car was damaged; could 

you tell that? A. No; I do not know; I think the fenders 
were broken. 

Q. Both fenders j the front fenders? A. I would not say 
for sure; I did not notice how the fenders were—which ones 
were, particularly. 

Q. What did you do about the accident? A. I just 
looked a short time from where I was on the road and went 
to Ft. Humphries for an ambulance. 

Q. You borrowed the motorcycle for that? A. Yes, sir. 
Q. That Hampton had ridden there? A. Yes, sir. 

Q. And he took your car on back to the garage? A. Yes, 
sir. 
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Q. And you rode Hampton’s motorcycle- A. Yes, sir. 

Q. And came on back with the ambulance? A, I did not 
come back with the ambulance? I came back on the motor¬ 
cycle. 

i 

The Deputy Commissioner: How far was thaf: from Ft. 
Humphreys ? 

The Witness: From where the accident occurred, 
89 I imagine it was about two and a half milks. 

I 

I 

By Mr. Myers: 

Q. How far is Accotink from Washington? A. From 
Washington? 

Q. Yes. A. Eighteen miles; we call it. 

Q. And I understand that the scene of the accident was 
two and a half miles from Ft. Humphreys? A. Yes, sir. 

Q. And the scene of the accident was two and a[ half miles 
the other side? A. The scene of the accident} from Ft. 
Humphreys, I imagine about two and a half milek. 

Q. How far was the scene of the accident from where you 
are employed ? A. I guess about a half a mile. | 

Mr. Myers: I think that is all. 

Redirect examination. 


By Mr. O’Donoghue: j 

Q. Now was there anyone else—did George ]}unn after¬ 
wards come to the scene of the accident? A. f don’t re¬ 
member ; I imagine he was. 

Q. Was Taylor Hampton there? A. Yes, he Was there. 

Q. Now do you know how far Cameroh Brothers 
90 garage is? A. Yes, sir. 

Q. Will you tell us how far with reference to the 
scene of the accident? A. Well it is about, I Should say, 
three miles. 

Q. Three miles which way? A. This side; towards 
Alexandria. 

Q. Isn’t it a fact that their garage is the last garage from 
Alexandria before you reach the scene of the acbident? A. 
Yes, sir; that is, there are three right together there. 

Q. Yes. A. There is a store, then another garage and 
this is the last one. 
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Q. Could it be as little as a mile or a mile and a half*? A. 
It may be that. 

Mr. 0 ’Donoghue: That is all. 

V-x 

The Witness: I could not be sure of that. 
Recross-examination. 

By Mr. Myers: 

Q. There are three of them around there, other garages; 
two other establishments around there besides this one? 
A. There is Camerons’ and I think there are two others. 

By Mr. 0 ’Donoghue: 

Q. Is there anything there between Cameron Brothers 
and the other garage? A. I think there is one next 

91 door; there was next door. 

Q. What is that? A. They sell gasoline there; 
and it is a store. 

Q. A store? A. Where they sell gasoline. 

Q. But there was only one that is right next to Cameron 
Brothers place? A. That is right. 

Q. There is not any other after that? A. That is all. 

Mr. 0 ’Donoghue: That is all. 

The Deputy Commissioner: Anything further, Mr. 
Myers ? 

Mr. Myers: That is all. 

(The witness was thereupon excused and retired from 
the witness stand.) 

Mr. 0’Donoghue: Call Guy Sanderson. 

Thereupon Guy Alexander Sanderson was called as a 
witness by and on behalf of the Claimant and, having been 
previously duly sworn by the Deputy Commissioner, as 
above indicated, assumed the witness stand and, upon 
examination, testified as follows: 

Direct examination. 

By Mr. 0’Donoghue: 

92 Q. What is your full name? A. Guy Alexander 
Sanderson. 
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Q. Where do you live, Mr. Sanderson? A. Accotink, 
Virginia. 

Q. Where do you work? A. Ft. Humphreys. 

Q. Directing your attention to July the 14th, that was 
Tuesday, 1931, do you recall being at Cameron Brothers 
garage any time during that day? A. Yes, I was that 
evening. 

Q. Was anyone with you? A. I was standing there with 
Mr. Dyer; he and I w T ere there at the time. 

Q. What time was that? A. I would say around between 
six and seven. 

Q. Do you recall seeing a light blue Essex sport roadster 
pass on that road, going south? That is, going towards 
Richmond? A. Seen it go by; and called attentibn to Dyer 
to the car when it passed. 

Q. Well now, just one second. Where is Cameron 
Brothers garage? A. At Ingleside, Virginia; one and a half 
miles from Ft. Humphreys. 

Q. On which side of the road? A. On the left; going 
south. 

93 Q. Going south? A. Yes, sir. 

Q. Now about what time did you see this Essex 
roadster pass? A. Why it was between six and seven; I 
could not say exactly what time; but it was along about 
that hour sometime. 

Q. Did you notice who was driving? A. The man was 
driving when it passed. 

Q. Was anyone else in the car with him? A. There was 
two in the car. 

Q. A man and a woman? A. And a woma^i; at least 
what I took to be a woman. 

Q. Were they driving fast or slow? A. No. I would 
not say fast; they was driving about twenty-five or thirty 
miles an hour when they passed by us. 

Q. Now did you later go to an accident further down the 
road A. Yes; about thirty or thirty-five minutes; maybe 
forty minutes afterwards. j 

Q. How did you happen to go down there? A. Well, I 
was just hanging around the garage and somebody said 
there had been an accident down the road; and when I got 
no report of the accident I got in a car and went down 
there. 
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Q. And how far was the scene of the accident from 

94 Cameron Brothers’ garage? A. I would say about 
a mile or a mile and a quarter. 

Q. Were there any other garages, after you leave Cam¬ 
eron Brothers garage until you got to the scene of the acci¬ 
dent? A. No, sir. 

Q. There are some this side- A. (Interposing.) It 

was the last garage. 

Q. The last garage? A. Yes, sir. 

Q. When you got to the scene of the accident what did 
you see? A. I found this Essex sport roadster there in 
the ditch. 

Q. Was it that same car? A. The same one that went 
by; it was that same one that had passed the garage. 

Q. And did you s£e any people in it? A. No, the people 
had been removed when I got there. 

Mr. O’Donoghue: That is all. 

Cross-examination. 

By Mr. Myers: 

Q. Mr. Sanderson, you say you saw the Essex coupe go 
by the garage making twenty-five or thirty miles, at that 
time; you don’t know whether it got faster after they got 
past the garage, do you? A. No, I never seen it after they 
left the garage until I seen the car in the ditch. 

95 Q. But you saw them when they passed the gar¬ 
age? Yes, sir. 

Q. and after that you say you saw the car in the ditch? 
A. Yes, sir. 

Mr. Myers: I think I have nothing further to ask. 
Redirect examination. 

By Mr. 0 ’Donoghue: 

Q. Just one second. How do you happen to recall that 
particular Essex roadster was the one that you had seen 
pass the garage? A. Because of it being one of the new 
cars and they were just driving slowly; there were two or 
three cars passed the car as it approached the garage, and 
I mentioned the fact that it was a pretty new car; and they 
were just driving along slow. 
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Q. Was it a new model? A. A new model. 

Q. It was a new model; had you seen any others like it? 
A. No, I do not say I had just like that; no; [there was 
something about it that drew my add-tion to that} car when 
it went by, and I said something about it. 

Q. And did you notice very closely who it was driven by; 
who the driver was? A. Not particularly, but the man was 
driving when it passed the garage. 

Mr. 0 ’Donoghue: That is all. 

96 Mr. Myers: That is all. 

i 

(The witness was thereupon excused and retired from 
the witness stand.) 

Mr. 0’Donoghue: Call Ross A. Dyer. | 

Thereupon Ross A. Dyer was called as a witness by and 
on behalf of the Claimant and, having been previously duly 
sworn by the Deputy Commissioner, as above indicated, as¬ 
sumed the witness stand and, upon examination] and testi¬ 
fied as follows: 

Direct examination. 

By the Deputy Commissioner: 

Q. Give us your full name ? A. Ross A. Dyer. 

Q. And your address? A. Accotink, Virginia. 

By Mr. 0 ’Donoghue: 

Q. Mr. Dyer, where are you employed? A t I am not 
doing anything just now; but I have been employed at Ac¬ 
cotink ; Cameron Brothers Garage. 

The Deputy Commissioner: Where is that? 

The Witness: Cameron Brothers Garage? 

The Deputy Commissioner: Yes. 

The Witness: Engleside. 

97 By Mr. 0’Donoghue: 

Q. Is that on the Washington-Richmond hi 
Yes, sir. 

Q. How far from Ft. Humphreys? A. About two miles 
from Ft. Humphreys; or a mile and a half. 


ghway? A. 
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Q. Directing your attention to July the 14th, 1931; that 
was Tuesday: Do you recall seeing a blue Essex roadster 
pass on the road going towards Richmond? A. Yes, sir. 

Q. About what time? A. It was along about seven 
o’clock. 

Q. Was anyone standing there with you? A. Yes; Mr. 
Sanderson was standing there beside me. 

Q. Did he call your attention to the car? A. Well, he 
made a remark about the new car that — going along the 
road: 

Q. Was it a new model car? A. Yes, sir. 

Q. Did you notice the car- A. Yes, sir. 

Q. (Continuing:) How fast, about, the car was going? 
A. I thought it was going about twenty or twenty-five miles 
an hour. 

Q. Did you notice who was driving the car? A. 

98 The man was driving the car. 

Q. Was there someone else in the car with him? 
A. Yes, there was a lady in the car. 

Q. Now do you know where the accident occurred later 
on? A. No, sir. 

Q. Did you go to the scene of the accident? A. I did 
not go down; I was told. 

Q. Have you been told where the scene of the accident 
was, later on? A. Yes; it was about a mile down the road. 

Q. Now were there any other garages in between your 
garage and the scene of the accident? A. No, sir. 

Mr. 0 ’Donoghue: That is all. 

Mr. Myers: No questions. 

(The witness was thereupon excused and retired from the 
witness stand.) 

The Deputy Commissioner: Are there any other wit¬ 
nesses on behalf of the claimant ? 

Mr. 0’Donoghue: None with the exception of Dr. Moore. 
The Deputy Commissioner: You are not going to call 
him just now? 

Mr. 0’Donoghue: Not at this time. 

The Deputy Commissioner: How about John Carras? 
Mr. 0’Donoghue: As a matter of fact I have not 

99 spoken to the gentlemen, but I understand that he 
was the first one at the scene of the accident, and I 
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thought perhaps he could tell us something more ^tbout it. 

The Deputy Commissioner: What is his address? 

Mr. O’Donoghue: Just had a place where he was called; 
as I recall the addres was 3150 N Street, Northwest. He 
said he would not be willing to testify. 

The Deputy Commissioner: He was supposed to be here. 

Mr. O’Donoghue: I do not believe that his testimony 
would be anything more than cumulative anyway. 

The Deputy Commissioner: Mr. O’Connor, ijn the case 
of John Carras’ subpoena; while you are out, look him up. 

Now then are there any of these other men who are 
anxious to get away that you can use now? 

Mr. Myers: I haven’t any. 

Mr. O’Donoghue: Well, we have not called George Dunn. 
Are you going to use him? 

Mr. Myers: You can go ahead if you want to. 

The Deputy Commissioner: That is all with the exception 
of the testimony of Dr. Moore. 

Mr. O’Donoghue: I believe I will call George Dunn. 

Thereupon George A. Dunn was called as a witness by 
and on behalf of the Claimant and, having been previously 
duly sworn by the Deputy Commissioned as above 
100 indicated, assumed the witness stand an$, upon ex¬ 
amination, testified as follows: 

Direct examination. 

By Mr. O’Donoghue: 

Q. What is your full name? A. George A. Dunn. 

Q. And where do you live? A. Accotink, Virginia. 

Q. Mr. Dunn, where do you work? A. Anderson’s Motor 
Company; Accotink. 

Q. Were you working there on July the 13th? A. Yes, 
sir. | 

Q. And July the 14th, 1931 ? A. Yes, sir. 

Q. That w~as on Tuesday? A. Yes, sir. 

Q. Do you recall being told that there was an accident on 
the road that evening? A. Yes, sir. 

Q. Did you go to the scene of the accident? I did. 

Q. Where was the accident? A. What was tije question? 

Q. How far from where you were working? A. I was—I 
don’t know; possibly half a mile. 
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101 Q. Half-way from Accotink- A. North. 

Q. North? A. Yes around half. 

Q. What did you see when you got there? By the way, 
when didjou get there? A. It was along in the evening, 
around seven o’clock; I don’t know exactly, hut just about 
that time, I think. 

Q. Now just tell us what you saw when you got there? 
A. Well, there was an Essex roadster that had run off the 
road and hit a tree, and the man had been thrown out of 
the car and was lying just a little bit behind; so that he was 
in a pretty bad shap-, and I went over and took hold of him, 
and moved his arm so it would be in a more comfortable 
position, and then he asked me if I thought that he was 
badly hurt, and I told him that I had seen a lot worse than 
he was that got well all right. And by that time the am¬ 
bulance had come up and they loaded him in the car and 
took him away. 

Q. And about how long did you talk with him? A. Oh, 
possibly two or three minutes; maybe longer; you don’t no¬ 
tice the time much. 

Q. Did you learn later that his name was Gerald Hobart 
Payne? A. I learned later it was Mr. Payne; I did not 
know then. I did not learn the first name. 

102 Q. You did not learn the first name? A. The first 
name, no. 

Q. Was there any other occupant of the wrecked car? 
A. What is that? 

Q. Was there any other person that was in the wrecked 
car? A. Yes; there was a lady in it. 

Q. Wliere was she ? A. She was still in the car. 

Q. Now coming back to Mr. Payne, you say you were 
with him for how long? A. Possibly two or three minutes; 
maybe longer; you don’t notice anything about the length 
of time at times like that. 

Q. How close were you to him? A. Leaning right over 
the man and his arm was broken—as if it had been thrown 
back— 

The Deputy Commissioner: Don’t describe his position; 
just give us the conversation that you had with him. 

The Witness: Any way I tried to make him as comfort¬ 
able as I could, and just as I was doing that he asked me 
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if I thought he was hurt badly, and I told him that “I have 
seen others hurt a lot worse that got better/’ 

By Mr. O’Donoghue: 

Q. And did he talk intelligently? A. Yes; of course the 
man was in pain. 

103 Q. Did he seem to be intoxicated? A. $o. 

Q. Did he seem to be giving any evidence of hav¬ 
ing been drinking? ! 

The Deputy Commisioner: There is no objection raised 
in this case on that question. 

Mr. Myers: I haven’t said anything about his being 
drunk. 

Mr. O’Donoghue: I understood, Mr. Commissioner, that 
was one of their defenses. 

The Deputy Commissioner: No objection Was raised 
along that line. 

Mr. O’Donoghue: I am agreeable to have all that matter 
go out then. As I understood that was a part o:: the claim 
stated by the respondent in the papers filed, that he was in¬ 
toxicated. 

Mr. Myers: But that is out. 

Mr. O’Donoghue: I am very glad to withdraw that. 

The Deputy Commissioner: Any questions, Mr. Myers? 

Cross-examination. 

By Mr. Myers: 

Q. Where was the lady in the car, Mr. Dunn? A. She 
was still lying down in the middle of the car sort of on her 
side; and some people, when I saw her, were there, and 
there was a colored lady holding her feet. Now I could not 
describe her position, but any way she was sort of on her 
side in the car with her head over like this (indicating). 

Q. Which side of the car did it appear had been 

104 sideswiped by the tree ? A. The right. 

Q. The right side had been side swiped by the 
tree? A. Yes, sir. 

Q. Was the door of the car off when you got ^here? A. 
Yes; if I recall the right side of the car; the doo^, from the 
door back was torn loose. Now in cases of that kjind we see 
so many we do not pay any particular notice to them; they 

c. i 
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are just wrecks and we go out after them. You don’t pay 
any particular attention to the part that is wrecked at the 
time. 

Q. I see. How far off the road was it when you saw it? 
A. Well, the car possibly was fifteen or twenty feet; I don’t 
remember; I will say about that; but the car left the road, 
where it was—left the road was possibly fifty or seventy 
five feet. 

Q. Ran about fifty or seventy-five feet? A. After it had 
run off the road. 

Q. There was a curve there? A. Yes, the road curves a 
little bit to the left. 

Mr. Myers: That is all. 

By the Deputy Commissioner: 

Q. Did you see any tracks on the ground of the car? A. 

Well, if there was tracks on the ground- 

Q. At the time, where it left the road, did you see 
105 any tracks that would show it was going fast? A. 

No, you could not tell; the only trace would be gone, 
as the grass had grown up there. 

Q. So you could not tell them? A. No, sir. Well the 
track was still there, but in a day or so that was all grown 
up with grass. 

Q. Did Mr. Payne tell you anything about how the acci¬ 
dent happened? A. No, sir. 

Q. Did he tell you anything about where he was going 
when it happened? A. No. The only thing that Mr. Payne 
said to me was, “Do you think I am hurt bad”, and just a 
few remarks like that; that is all that was passed between 
Mr. Payne and me. 

Mr. Myers: I have no further questions. 

Mr. O’Donoghue: No further questions. 

(The witness was thereupon excused and retired from 
the witness stand.) 

Mr. O’Donoghue: If there is no further question on the 
intoxication aspect in this case I have no more questions ex¬ 
cept to show that Mr. Payne died from the effects of this 
accident. 

The Deputy Commissioner: That is what you wanted 
Dr. Moore for? 
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Mr. O’Donoghue: The attending physician, DiL Moore; 
that is right. 

106 The Deputy Commissioner: My Myers admits that 
does he not? 

Mr. O’Donoghue: I do not know. When I first asked 
about his drinking- 

The Deputy Commissioner: I am asking whether it is ad¬ 
mitted that the man died as a result of, or from the effects 
of the accident? 

Mr. O’Donoghue: I suggest that we call Dr. Moore; we 
can call him. 

The Deputy Commissioner: Is he in Washing 

Mr. O’Donoghue: No, he is in Alexandria. 

The Deputy Commissioner: All right. Mr. flyers do 
you have anyone you can put on? May I suggest, Mr. 
Myers, that you get in touch with the lawyer and see 
whether or not Mrs. Maury can come here and testify. 

Mr. Myers: All right. I would like to ask a couple of 
questions of Mr. Edmonston. 

Thereupon Roy A. Edmonston was called as a fitness by 
and on behalf of the respondents and, having b^en previ¬ 
ously duly sworn by the Deputy Commissioner, as above 
indicated, assumed the witness stand and, upon examina¬ 
tion, testified as follows: 


107 Q. What is your full name? A. Rojr A. Ed¬ 
monston. 

Q. Will you state where you live? A. 1416 Cameron 
Street, Alexandria. 

Q. Will you state where you were employed oil July 14, 
1931? A. At the Gulf airport station, South Washington, 
Virginia. 

Q. And calling your attention to July 14, 1931, were you 
there—that is the station just across the river f A. Yes, 
sir. | 

Q. On the Virginia side? A. Yes, sir. 

Q. And while you were stationed there at that time did 
you notice an Essex roadster, light blue sport; roadster 


Direct examination. 
By Mr. Myers: 
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come by the station? A. I do not know; there are so many 
comes by. 

Q. Do you recall a roadster of that type being there at 
all? A. No, sir. 

Mr. O’Donoghue: May I interrupt to ask where the sta¬ 
tion is that you spoke of; where is that air station? 

The Witness: The Gulf station, South Washington, 
Virginia. 

Mr. O’Donoghue: And where is that? 

The Witness: South Washington, Virginia; on Route 
No. 1. 

The Deputy Commissioner: That is just below the 
bridge, isn’t it? 

108 The Witness: Yes, sir. 

By Mr. Myers: 

Q. Now Mr. Edmonston, you don’t recall seeing an 
Essex Sport roadster stop at the Gulf refinery there, which 
you have just here described, on that date, containing a 
good looking lady and a man driving the car? A. No, I 
do not. 

Q. And you don’t recall telling Mr. Fairbanks at the 
time that he was there interviewing you on that point that 
you remembered seeing the car and the lady in it? A. Who 
is Mr. Fairbanks? 

Q. This is Mr. Fairbanks sitting here (indicating). A. 
No, I do not remember Mr. Fairbanks. 

Q. And you don’t recall Mr. Fairbanks interviewing you 
at that time? A. What was the date? 

Q. July 31, 1931. A. No; there was so many there ask¬ 
ing questions that I don’t remember. 

Q. And you don’t remember Mr. Fairbanks, you say, 
coming there and asking you with reference to a light blue 
sport roadster, that has just been described, and that you 
told him that it stopped there for gasoline on the 14th of 
July, which was approximately two weeks before that date, 
and continued a very good-looking lady and a man in the 
car; you don’t remember telling him that you re- 

109 member the car stopping there to get gasoline; that 
you remember seeing clearly in the car; and 

you told him that the man got out of the car, while the car 
was there? A. No, I don’t recall that. 
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Q. And you don’t remember telling him abdut a light- 
blue sport roadster that was involved in an accident on 
that date within a mile and a half of Alexandria—a mile 
and a half of Ft. Humphries, Virginia? A. Nol I do not. 

Mr. Myers: All right, I am through. 

Mr. O’Donoghue: I have no questions. 

Mr. Myers: I want to have an opportunity pf putting 
Mr. Fairbanks on to rebut his testimony. 

Mr. O’Donoghue: I am going to object to his rebutting 
the testimony of his own witness. 

Mr. Myers: But he has taken me by surprise, ^nd I think 
I can, when he has given a statement that is contrary to 
his testimony. 

The Deputy Commissioner: What is the objection to 
allowing the testimony being rebutted or contradicted, Mr. 
O’Donoghue? 

Mr. O’Donoghue: For the simple reason thai he is not 
taken by surprise when he has brought a witness here to 
refute the testimony of that witness; he must have known 
what he was going to say when he put him on the stand. 

Mr. Myers: I did not know it until I cajled for his 
110 testimony. 

The Deputy Commissioner: There is jiothing he 
testified to except that he made no such a statement. 

Mr. O’Donoghue: Well we have no objection. 

Mr. Myers: So that goes into the record for what weight 
it has. 

The Deputy Commissioner: Yes, it will have to be 
weighed, of course. 

(The witness was thereupon excused and retired from 
the witness stand.) 

The Deputy Commissioner: Mrs. Maury is sick? 

Mr. Myers: Yes, sir. 

The Deputy Commissioner: Do you have to have the 
testimony of John Carras? 

Mr. O’Donoghue: I might say that I have never talked 
with Mr. Carras, but I understand that he was tjie first one 
on the scene of the accident. That is the onljp reason I 
wanted him. 

Mr. Myers: Do you recall what he would testify to? 

5—5929a 
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Mr. O’Donoghue: I have never seen him. 

Mr. Myers: All right. 

Mr. O’Donoghue: I am content to rest the case with that. 
The Deputy Commissioner: And you want the testi¬ 
mony of Mrs. Maury? 

Mr. Myers: And Sergeant Baker. I won’t use Mr. 
O’Connor. 

Mr. O’Donoghue: I will not care to use Mr. Arry. 

111 The Deputy Commissioner: Is that as far as we 
can go with the testimonv at this time? 

Mr. Myers: Yes, I guess so. 

The Deputy Commissioner: Well we will have to look 
after Sergeant Baker and Mr. Carras and Mrs. Maury. 

Now when will it be convenient to have a continued hear¬ 
ing to complete the testimony? 

Mr. 0 ’Donoghue: I think we would have to suit the con¬ 
venience of vour time. 

* 

The Deputy Commissioner: I am going to reserve the 
right to call this hearing, without limitation as to notice. 
There will be no ten day notice in the case, and the hear¬ 
ing is continued until such date as will be satisfactory to 
the Commissioner. 

I hereby certify that the foregoing is a complete and 
accurate transcript of the shorthand report of the proceed¬ 
ings had and testimony presented at the described hear¬ 
ing, made by Talma L. Smith, a competent shorthand re¬ 
porter, and a member of my staff. 

H. S. MIDDLEMISS, 

Official Reporter. 

112 Filed Nov. 30, 1932. Frank E. Cunningham, Clerk. 

United States Employees’ Compensation Commission for 

the District of Columbia. 

Before Hon. R. J. Hoage, Deputy Commissioner for the 

District of Columbia. 

No. 1172-2. 

Mrs. Ethel M. Payne, Widow of Gerald Payne, Deceased, 

Claimant, 

vs. 

R. K. 0. Distributing Corporation, Employer; Employers’ 
Liability Assurance Corporation, Insurance Carrier. 
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Transcript of Testimony at Hearing. 

Pursuant to notice, this matter was heard before Honor¬ 
able R. J. Hoage, Deputy Commissioner, United States 
Employees’ Compensation Commission, at Washington, 
D. C., on the 20th day of January, 1932, at 4 o’clock p. m. 

Appearances: 

Daniel W. O’Donoghue, Jr., Esquire, on behalf of the 
Claimant; 

George M. Wilmeth, Esquire, on behalf of the witness, 
Elizabeth M. Maury; 

Messrs. Tebbs and Myers, by Frank H. Myers, Esquire, 
on behalf of the Respondent. 

113 (The parties in question met at the apartment of 
the witness, Elizabeth M. Maury, at No. 4550 Con¬ 
necticut Avenue Northwest, Washington, D. C.; pursuant 
to stipulation agreed to by counsel for the respective 
parties and the Deputy Commissioner.) 

Thereupon the following proceedings and transactions 
were had: 

The Deputy Commissioner: This is the case of Mrs. 
Ethel M. Payne, Widow of George Payne, Deceased, Claim¬ 
ant, against the R. K. 0. Distributing Corporation, the 
Employer, and the Employers’ Liability Assurance Corpo¬ 
ration, the Insurance Carrier. 

Mr. Wilmeth: Do not answer any questions unless I tell 
you to. 

The Deputy Commissioner: A former hearing having 
been held on the 8th day of December, 1931, and Elizabeth 
M. Maury, a witness, having been unable to be present to 
answer the summons for the original hearing, and her testi¬ 
mony being essential in this case, it was deemed advisable 
and by agreement that both parties of interest attend a 
continued hearing to be held in the home of Mrs. Elizabeth 
M. Maury for the purpose of taking her testimony. 

(Thereupon the witness, Elizabeth M. Maury, was duly 
sworn by the Deputy Commissioner.) 

The Deputy Commissioner: If there is no objection, 
I will proceed to get the testimony in chie£ for the 
record. 

Mr. Myers: That’s all right with me. 


114 
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Thereupon Mrs. Elizabeth M. Maury, a witness herein, 
having been previously duly sworn by the Deputy Commis¬ 
sioner, answered, in reply to interrogatories propounded, 
as follows: 

Examination in chief. 

By the Deputy Commissioner: 

Q. Your name is Elizabeth M. Maury? A. Yes, sir. 

Q. And your address is 4550 Connecticut Avenue? A. 
Yes, sir. 

The Deputy Commissioner: I believe she is your witness, 
Mr. O’Donoghue? 

Mr. O’Donoghue: No, I do not think she is. 

The Deputy Conimissioner: I have it so noted. 

Mr. O’Donoghue: I never issued any subpoena for or 

called for the testimonv of Mrs. Maurv. 

* » 

The Deputy Commissioner: No; I am wrong. This is an 
error of mv secretarv. 

Mrs. Maury was subpoenaed by Mr. Myers. 

Mr. Myers: I did subpoena Mrs. Maury. 

The Deputy Commissioner: And she was unable to 
answer her subpoena. 

Mr. Myers: Suppose you develop the testimony, as you 
have in the past, and if I have any questions later on I 
will- 

115 The Deputy Commissioner: All right. 

By the Deputy Commissioner: 

Q. Mrs. Maury, did you know Mr. Payne, Mr. Gerald M. 
Payne? A. Yes. 

The Deputy Commissioner: I will try to get at the point 
as quick as I can. 

Mr. Wilmeth: I wish you would. I am totally unpre¬ 
pared. I do not know, even, the nature of the hearing. 

The Deputy Commissioner: Well, he was injured and the 
Claimants have filed claim for compensation under the pro¬ 
visions of the District of Columbia Workmen’s Compensa¬ 
tion Act and we are merely trying to determine whether 
he was in the course of his employment at the time of his 
death. 
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Mr. Wilmeth: If you direct your questions Ijo that, it 
will be all right. 

By the Deputy Commissioner: 

Q. Were you with Mr. Payne, Mrs. Maur}^ oil the eve¬ 
ning of July 14th, 1931? A. Yes, sir. j 

The Deputy Commissioner: I think it is adrrjitted that 
he was injured as a result of a car wreck ? 

Mr. Myers: Yes. 

By the Deputy Commissioner: 

Q. Will you kindly tell me just where you started 

116 from with him? A. Yes, he came by my apartment 

for me. 

Q. Here? A. Yes. j 

Q. Did you have an agreement to go some place? A. No, 
I was on my vacation and we were driving out to dinner. 

Q. Where were you going to dinner? 

Mr. Wilmeth: Just a moment—that is all right, 

By the Deputy Commissioner: 

Q. That is the route that I am trying to get atj? A. The 
place we have been to once before was down in the direc¬ 
tion of Fredericksburg; whether it was inside Fredericks¬ 
burg or outside I do not know; I do not remember now. 

Q. Was it on the Fredericksburg road? A. ^ls you go 
to Richmond; yes, on that road. 

Q. And you say that you were going to dinneif? A. We 
were going to dinner; yes, sir. 

Q. Was it on that road or off on the side ro^d- A. 

(Interposing.) Well, right on that road. 

Q. But you do not remember just the place? A. No, I 
do not. They have some name and they specialize in 
chicken dinners, something of the sort; the name I do not 
remember; it is still there. 

Q. I want to know if it was off on any ^oad or on 

117 the straight highway. j 

Mr. Wilmeth: I have seen none of the pleadings and none 
of the case and I am at an entire disadvantage. 

The Deputy Commissioner: This is not a court; it is a 
fact-finding body. 
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Mr. Wilmetk: Like the Court of Claims ? 

The Deputy Commissioner: Yes. 

Mr. Wilmeth: Which I am very vitally interested in, con¬ 
cerning its status, now. 

By the Deputy Commissioner: 

Q. You were going to get your dinner that evening? A. 
Yes, we were going to get our dinner then. 

Q. Where were you going after dinner? A. He was go¬ 
ing to Norfolk and I was coming back on the bus to Wash¬ 
ington. 

Q. Does the bus run by this place? A. Not by here. 

Q. But that place where you were having dinner, I mean? 
A. Yes. 

Q. As soon as you had your dinner you were coming back 
to Washington? A. Yes. 

Q. And he was going to Norfolk? A. Yes. 

Q. Did he say anything to you about when he was 
118 going to Norfolk? A. Yes; he mentioned the fact 
that he had an appointment with Mr. McNamee, his 
boss, at ten o’clock the following morning, Wednesday, in 
Norfolk. 

Q. Did he say that he was going to stay there that night? 
A. No, he did not. He intended to drive on and go right 
through to Norfolk. 

Mr. Wilmeth, am I supposed to answer these questions? 

Mr. Wilmeth: I will tell you when not to. 

The Witness: He was supposed to meet his boss in Nor¬ 
folk and I suppose he expected to spend the night in Nor¬ 
folk. 


By the Deputy Commissioner: 

Q. Then, he was coming back here, as far as you know? 
A. No, he was supposed to go back in town on Saturday. 

The Deputy Commissioner: I have no other questions. 
Have you anything further, Mr. Myers? 

Mr. Myers: Yes, just one or two. 

The Deputy Commissioner: All right. 
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Direct examination. 

By Mr. Myers: 

Q. Now, Mrs. Maury, how were you dressed bt the time 
vou left here? 

Mr. Wilmeth: I object, Your Honor. That is !not within 
the scope of the direct examination and it is immaterial 
and irrelevant. 

119 The Deputy Commissioner: What is the purpose 
of it? 

Mr. Myers: I am bringing out the testimony that she was 
not dressed to come back on the bus. She jusj hurriedly 
went out and he was to bring her back here. 

The Deputy Commissioner: Have you any objection to 
answering the question? 

The Witness: I do not see the point. 

Mr. Wilmeth: Do not answer the question. 

The Deputy Commissioner: I can see nothing incrimi¬ 
nating in it. 

Mr. O’Donoghue: I have an objection to that. Evidently 
Mr. Myers asked that question to contradict his own wit¬ 
ness. Now, he is not permitted to do that under| any proce¬ 
dure. 

Mr. Wilmeth: He is cross examining his o\^n witness. 

Mr. Myers: I am required to explain, perhapb, my ques¬ 
tions and you understand my questions, and you hnderstand 
perfectly well what they are asked for and yob therefore 
know that my questions are perfectly proper qubstions and 
I might say in passing that you would not know anything 
about that question except I have to explain every question 
and that has been the whole procedure in this case and 
the procedure has been perfectly improper andl unfair as 
far as I am concerned. 

This is my witness and I have been fair about letting you 
take the witness and examine her and I certainly know of 
no reason why I should not be allowed to develop di- 

120 rect examination and testimony and bring out the 
details of the points that I am relying on. 

The Deputy Commissioner: Mr. Wilmeth, just what is 
your objection? 

Mr. Wilmeth: He is not developing anything along the 
line of direct examination. 
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The Deputy Commissioner: I do not consider that I was 
conducting an examination. I have merely proceeded tem¬ 
porarily to get the testimony in accordance with the pro¬ 
cedure usually followed before the Deputy Commissioner. 

We are, you know, not bound by the common or stat¬ 
utory rules of evidence and many times I get a brief state¬ 
ment from the Claimant so as to get a statement on the 
record and then, as is being done at the present time, coun¬ 
sel develops the case. 

I think Mr. Myers, with that explanation, that I will al¬ 
low her to answer the questions. 

Mr. O’Donoghue: May I make my position clear on that? 
The Deputy Commissioner: Yes. 

Mr. O’Donoghue: I object to the question because, pal¬ 
pably, it is a cross examination of his own witness. 

The Deputy Commissioner: I will ask the witness to 

answer that question and I will agree with you- 

Mr. O’Donoghue (interposing): I shall move to strike. 
The Deputy Commissioner: All right. 

121 Q. Can you tell how you were dressed? A. Yes, 
a white crepe silk dress and white beret, which was 

hung up on the tree after the accident. 

By Mr. Myers: 

Q. What sort of shoes? A. Only ordinary shoes. 

Q. Were they old or new? A. New shoes. 

Q. Brand new? A. No, I had w r orn them three times. 

Q. At that time were you suffering with trouble with 
your feet, or were you all right at that time? A. I had an 
infected foot. 

Q. Which you had treatment for? A. I had been off a 
week with. an infected toe. 

Q. Had you had treatment for that infected toe that 
morning? A. No. 

Q. When was the last time that you had had treatment 
for the infected toe? A. Two days before* 

Q. It was the toe that was keeping you off for a week? 
A. Yes. 

Q. Now, when did you first get word from Mr. Payne 
in reference to the trip? A. I was talking to him 

122 on Monday evening, on the phone, and he called up; 
I don’t know exactly what time it was. It was 

around lunch time on Tuesday. 
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Q. But, you talked to him on the telephone oh Monday 
evening? A. Yes. 

Q. He spoke to you about the trip? A. Yes. 

Q. Did he take you in a new roadster or car? A. He 
said he had a new car and he wanted to know if I would 
like to try it and go as far as Fredericksburg and. he would 
send me back on the bus or the train and I said “All 
right”. 

Q. The engagement at that time was made for the trip 
the following evening? A. Yes. 

Q. And you had again a chance to see him at lijnch time ? 
A. Yes, on Tuesday. 

Q. On Tuesday? A. Yes. 

Q. And he left after lunch? A. No, he did ndt. 

Q. He was up for lunch at what time? A. I dcf not know 
what time it was. 

Q. Just approximately, around noon? Around 

123 twelve or twelve-thirty. We had lunch ^t one, or 
around one, and he remained here until—— 

Q. (Interposing.) You started on your trip? A. Yes. 

Q. You left about what time? A. I imagine about five 
or five-thirty that evening. 

Q. On Tuesday evening? A. Yes. 

Q. And you went out in the roadster, the new roadster 
that he spoke of? A. Yes. 

Q. Do you remember what it was, the color of it? A. 
Yes, pea-green, a pea-green car with California top. 

Q. It was a wire-wheeled roadster? A. A ne\\f roadster; 
I did not notice whether it was wire wheels or hot. I did 
not notice that. 

Q. Where did you go from here, when you leftj here? A. 
We drove down; he said he had to see someone, a friend 
of his, down near DuPont Circle and he stopped there 
around half an hour and came back and got in tjie car and 
started driving down Fourteenth Street and went out of 
Washington that way. 

Q. Did you stop anywhere on the road to g^t gasoline 
on the trip? A. Yes. 

124 Q. Where did you stop? A. I do not kjnow; some 
gas station. 

Q. Across the bridge? A. Yes. 

Q. Do you remember whether it was on the !right-hand 
side or the left-hand side? A. I do not. 
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Q. You do not know which side of the road it was on 
which you stopped for the gasoline? A. No. 

Q. But you did stop and get some gasoline? A. Yes. 

Q. And proceeded on down to Fredericksburg? A. Yes. 

Q. Did you make any stop after that? A. Not that I 
recall. 

Q. Did you go to a place called “Petland”? A. I do not 
know. I have been over that road several times. 

Q. Do you recall, on that evening, whether you stopped 
for light refreshments at any resort called “Petland”? 
A. I do not remember; maybe we did. He knew quite a 
few places there; he traveled over there every week. It is 
possible he suggest- stopping there. 

Q. You do not recall definitely whether you did or 
125 not stop at this particular place on this particular 
trip? A. No, I do not. 

Q. You say that you have been down on previous trips to 
the same place that he has? A. Yes; just one other trip. 
Not trips; just one other trip. 

Q. This side of Fredericksburg? A. Yes, this side of 
Fredericksburg. 

Q. That is where you were on the way to for dinner? A. 
Yes, that is where I was on the way to. 

Q. Do you recall what speed vou were making just prior 
to the accident?” 

Mr. Wilmeth: What was the question? 

The Reporter (reading): 

“Q. Do you recall what speed you were making just prior 
to the accident.” 

By Mr. Wilmeth: 

Q. If you know. 

Mr. Myers: I do not see how she can answer if she does 
not know. 

A. Definitely, I do not know. 

t 

By Mr. Myers: 

Q. What speed do you think you were making? 

A. I do not know. I imagine we were driving rather 
fast, though. 
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126 Q. Do you recall whether there had been any dis¬ 
cussion between you and Mr. Payne on the merits of 

the new car and what speed could be made? 

Mr. Wilmeth: I object. 

The Witness: He may have said to me- 

Mr. Wilmeth (interposing): Mr. Commissi|oner, that 
would be hearsay in the first place—what discfussion she 
had with Mr. Payne or what Mr. Payne said thq car could 
make. 

The Deputy Commissioner: I think you werfe all right. 
The objection is sustained. 

Mr. Myers: I note an exception in the record. The ques¬ 
tion I propounded was for the purpose of getting an answer 
to describe and develop a particular type of conversation. 

Mr. O’Donoghue: I have no objection to the question, as 
far as I am concerned, and it cannot be made ground for a 
reversal as far as the Claimant is concerned and, of course, 
counsel in this case- 

Mr. Myers (interposing): It is very necessary to our 
case. 

The Deputy Commissioner: She testified thai; they were 
going quite fast. 

Mr. O’Donoghue: I have no objection. 

The Deputy Commissioner: She knew not what the speed 
was. 

By Mr. Myers: 

Q. I am asking with reference to a conversation, with 
reference to the merits of the new car. J 

127 The Deputy Commissioner: I do not Relieve it is 
evidence anyway, Mr. Wilmeth. 

Mr. Wilmeth: It is not. 

Mr. Myers: It is a very definite estimate as to what the 
speed was that subsequently followed. 

Mr. Wilmeth: She testified she did not know the speed. 

Mr. Myers: But she does know the conversation. 

The Deputy Commissioner: You are laying the ground 
for further evidence? 

Mr. Myers: Yes; yes. 

The Deputy Commissioner: Answer to the best of your 
knowledge, if you remember anything about that. 
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The Witness: What he said with reference to the merits 
of the speed of the present car? 

By Mr. Myers: 

Q. Yes. A. He merely talked about the car and how fast 
it would go. 

Q. How fast did he say it would go? A. I do not remem¬ 
ber exactly wdiat he said, now; I thought it was rather high 
speed at the time for the car and I remember saying that I 
did not think it would do that. 

Q. Do you remember that he said eighty miles? A. I do 
not recall; it was something that seemed out of the question 
to me. 

128 Q. And did he say that he was going to show you 
that it could make that speed? A. Well, no; he kept 

on driving and said it was a marvelous car; that is all. He 
kept on driving. 

Q. You do not recall—to the best of your knowledge, how 
fast would you say you were going prior to the accident? 
It was very fast? A. It was fast, yes; exactly how fast I 
don’t know. 

Q. How fast would you say it would be? Would it be 
about forty or forty-five miles an hour? A. I should say 
so. 

Q. Do you recall anything definitely about the facts just 
preceding the time you went off the road? A. No, I do not. 

Q. Leading up to going off the road, you do not remem¬ 
ber anything after that, up to the time you started off the 
road, other than his discussion about the speed? A. No, as 
near as I recall the conversation was mainly about the car; 
it had about fifteen hundred miles on it. He had had, pre¬ 
viously, a Hudson sedan, and we were kidding about this 
car being high-powered like a Hudson and being able to 
drive it in a short time so fast. 

Q. You do not recall any particular facts before the car 
went off the road? A. I remember the car swerved 

129 and I screamed. After that I do not remember any¬ 
thing; and he did mention this: that he had been 

sick the night before and he did not feel like making this 
trip if it vras not absolutely necessary and he would not be 
on it if it was not necessary—if you care to put that in. 

Q. Had Mr. Payne been drinking when he left here? A. 
I really don’t know. 
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Mr. O'Donoghue: I object to that. The conjipany has 
already admitted that that question is not in. 

Mr. Myers: No, I said that I was not raising it as a 
point; but I am raising it now as a question in Connection 
with whether he was in the course of his employment at the 
time the accident occurred. 

Mr. O’Donoghue: What has that got to do with it? 

Mr. Myers: Well, there are authorities on thaj;. 

Mr. 0 ’Donoghue: I would like to see them. 

Mr. Myers: I cannot furnish them right now. 

The Deputy Commissioner: She can answer tlfat. 

The Witness: I really don’t know whether he had been 
or not. 

By Mr. Myers: 

Q. You do not know whether he had been drinking or 
not? You did not notice that he had been drinkipg? A. If 
he had been it was not sufficient for anyone to notice it. 

Q. You do not know whether he had bben drink- 
130 ing? You did not notice that he had been drinking? 

A. If he had, it was not sufficient for anyone to 

notice. 

Q. No drinking had occurred in the apartment? A. No. 

Q. And you do not know or you say you di<J not have 
anything to drink on the road, before the accident? A. 
Not unless we stopped at some place for something cool 
to drink. 

Q. Anything of an intoxicating nature? A. Nothing 
that I recall. 

Q. Nothing that you recall? Nothing intoxicating? A. 
I think I would have remembered it. 

Q. So, far as your evidence is concerned, Mr. Payne had 
not had any intoxicating liquor on the trip while he was 
with you? A. No. 

Q. Now, Mrs. Maury, do you recall an interview with 
Mr. Ralph Fairbank, the gentleman sitting here (indicat¬ 
ing Mr. Fairbank) ? A. No, I do not. Have you ever seen 
me before? 

Mr. Myers: Do not ask him. 

By the Deputy Commissioner: ! 

Q. Do you remember him? A. No, I do not remember, 
Mr. Hoage. 
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By Mr. Myers: 

131 Q. Do you remember a gentleman coming to see 
you here on the 31st of July, that is on a Friday, 

knocking on the door and you told him to come in and he 
came in and sat down and told you who he was? A. Oh, 
yes, I do. 

Q. And told you that he was a representative of the in¬ 
surance company interested in the compensation insur¬ 
ance? A. Yes, I remember now; yes. 

Q. Do you remember having a conversation at that time 
with Mr. Fairbank? A. I do not remember what his name 
was. He started asking me questions. 

Q. Do you remember at that time that you were a little 

hazv as to the facts about the accident? A. I did not re- 
* 

member for a long time. I was unconscious for five days 
after the accident and I could not be expected to remember. 

The Deputy Commissioner: What date was that? 

Mr. Myers: The 31st of July. 

By Mr. Myers: 

Q. Then, during the conversation with Mr. Fairbank, do 
you remember gradually developing the facts of the acci¬ 
dent as you related them here today? A. Yes. 

Q. You do not recall at that time telling Mr. Fair- 

132 bank that you and Mr. Payne had drinks here? A. 
I did not tell him that. 

Mr. O’Donoghue: I object. You are impeaching your 
own witness now. 

Mr. Myers: I am proceeding to lay a foundation to 
contradict- 

Mr. O’Donoghue (interposing): You are not allowed to 
produce a witness and ask the Commissioner to believe part 
of the testimony of that witness and to disregard another 
part of it and not believe it. That is not a technical rule of 
law; that is a fundamental. 

Mr. Myers: We are not bound by the common rules of 
evidence. 

The Deputy Commissioner: Is the purpose of this to im¬ 
peach the testimony of the witness? 

Mr. Myers: With reference to the fact that at the time 
of her conversation with Mr. Fairbank- 
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The Deputy Commissioner (interposing): Whjat effect 
would that have on the case if he had been drinking? 

Mr. Myers: Well, we will show that he was nbt in the 
course of his employment at the particular time. The law 
limits that particularly. 

You understand that that is the defense I am developing 
in this case. 

The Deputy Commissioner: You mean you are trying to 
show that- j 

Mr. O’Donoghue (interposing): This is a con- 

133 tinued hearing before the Deputy Commissioner- 

The Deputy Commissioner (interposing): And 
you are trying to find out whether Mr. Payne was in the 
course of his employment. Mr. Myers is laying the founda¬ 
tion of evidence to enable him to show that if this man had 
been drinking the courts would not say that he Vas in the 
course of his employment. 

Mr. O’Donoghue: Just on that very question: I had 
several witnesses, many of them whom I had subpoenaed to 
testify with regard to the question of drinking, apd on his 
assurance that that issue was not in the case and it would 
not be necessary to consider it, I let those witnesses go. 

Mr. Myers: I am not trying to prove- 

The Deputy Commissioner (interposing): Thb question 
that was raised at that time, Mr. 0 ’Donoghue, was whether 
or not drunkenness was the proximate cause of tbe injury, 
and they did not raise that question to bar these j people to 
the right to compensation. 

That is one of the grounds, under the Act, but jve under¬ 
stand that he waived his right to prove the groilnd of in¬ 
toxication. 

Mr. Myers feels, from his consideration of the author¬ 
ities, that if Payne had been drinking prior to this trip, 
prior to engaging in his occupation, he had taken himself 
out of his employment. 

I do not know that there is such a thing and, as a 

134 matter of law, that might be limited to a question of 
personal fault. 

Mr. 0 ’Donoghue: That is what he is trying to do. If I 
had any information that this subtle distinction would be 
attempted to be made by Mr. Myers I would have intro¬ 
duced testimony on the same question but on pis under- 
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standing that I was doing so, he sat by and let me dismiss 
my witnesses. 

Mr. Myers: You are entirely wrong, Mr. O’Donoghue. 

Mr. 0 ’Donoghue: I said that you let me dismiss my wit¬ 
nesses when vou had that in mind. 

Mr. Myers: The Deputy Commissioner has already ex¬ 
plained my position. I do not agree that I am not raising 
the point of intoxication. 

Mr. O’Donoghue: I understand your position exactly. I 
do not see anv merit in it. It is a distinction without a 

90 

difference. 

The Deputy Commissioner: Mr. Myers feels from the 
citations of court decisions that he has—I do not know 
‘ what they are—that it would prejudice his interest by not 
having the question answered. I think I will let the answ r er 
in with your objection and if that impeaches other testi¬ 
mony I have a right to give due weight to it. 

Mr. O’Donoghue: I will have to object on both those 
grounds, and I wish to be allowed to put on testimony as re¬ 
gards the question of intoxication. 

Mr. Myers: I will be glad to let you bring back 
135 Dr. Moore and others, but you realize that I am not 
raising that issue. He was on a party of his own. 

The Witness: He was not on a party of his own. 

The Deputy Commissioner: Now, I do not want to get the 
witness excited. I want the hearing conducted as quietly 
as we can conduct it and in the best interest of the witness. 

I will allow her to answer that question as best she can 
in view of the fact that there may be some possible de¬ 
cision—I do not know of any; but answer his question. 

Q. To your knowledge, had he been drinking prior to the 

time- A. (Interposing.) He had been in Baltimore 

the night before, he told me; whether he had been drinking 
or what he had been drinking I don’t know. When he came 
in on Tuesday I do not remember if he had been drinking 
or not. If he was I do not know. I have seen him drinking, 
but if he was drinking on that particular day he had such 
a little that I did not notice it. 

Q. Was there any drinking done here? A. No. 

By Mr. Myers: 

Q. You did not tell Mr. Fairbank there had been some 
here? A. I certainly did not. 
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Q. Was there any drinking of intoxicating liquor at the 
time you stopped at Petland, or that plaRe at which 

136 you stopped? A. I do not remember whefe the place 
is and whether it has it or not; it seems to me that 

we stopped some place on the road. 

Q. Did you get any beer at that place ? A. I do not know. 
Q. Did you add any gin to it? A. I hardly think we 
would have added any gin to beer, or he would have, rather. 

Q. You do not recall telling Mr. Fairbank that that was 
done? A. I know I did not tell him that that was done. 

Mr. O’Donoghue: I register objection to this; whole line 
of questioning; he is asking leading questions, which is 
proper on cross examination but entirely improper on di¬ 
rect examination. 

The Deputy Commissioner: Do not lead the! witness. 
By Mr. Myers: 

Q. Well, developing along that line, talking about the 
conversation you had here with the insurance Representa¬ 
tive, do you recall after that conversation was h^d that you 
were asked if you would give a written statement covering 
the facts of the accident? A. Yes. 

Q. You said you would? A. Yes. 

Q. And you decided you had better call your 

137 mother? A. I think it was only right; I thought it 
was unfair to send him up here when I wag ill in bed. 

Q. Answer the question, if you please: You called your 
mother up? A. Yes. 

Q. And she advised you not to sign anything until- 

Mr. O’Donoghue (interposing): If these questions are 
not leading- 

The Witness (interposing): They certainly arb. 

Mr. Myers: I am laying a foundation for contradiction. 
The Deputy Commissioner: Set it up in the proper 
method then. 

By Mr. Myers: 

Q. Thereafter, do you recall Mr. Fairbank and a Mr. 
O’Connor coming back to see you that evening? ^l. A short 
stout man came that evening and met Mr. Mackejr. 

6—5929a 
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Q. And Mr. Mackey was here at that time? A. Yes, sir. 
Q. And I believe your mother was here at that time? A. 
Yes. 

Q. And do you recall at that time that a question was 
asked you by Mr. O’Connor as to whether Mr. Payne was 
on a business trip at the time and your reply was that he 
was not on a business trip? A. I did not reply at all. 

138 Mr. Mackey answered the questions. He answered 
all questions. 

Q. You did not reply? A. Mr. Mackey answered all 
questions and I did not reply at all. 

The Deputy Commissioner: I understand the testimony 
of the witness was not under oath. 

Mr. Myers: Oh, of course, none of this was under oath. 

Q. You do not recall answering that question? A. I did 
not answer any questions. 

Q. Mr. Mackey, you say, did all the answering of the 
questions? A. Yes; he talked to him; it was not on my say 
so that no statement was signed and it was not on my 
mother’s say so that no statement was signed. It was on 
Mr. Mackey’s say so. 

Q. That evening? A. Yes. 

Q. But, in the morning your mother said, “Don’t sign 
anything”? 

Now, the short fat gentleman, did he tell you where he 
was from? A. Oh, one was from some place and another 
from another; both seemed to be pulling against each other. 

Q. And you do not recall whether he said he was from the 
Deputy Commissioner’s office, the short stout man? A. I 
do not remember, no. 

139 Q. You are not positive that you did not answer 
all the questions he asked you about whether Mr. 

Payne was on a business trip or that your reply was that 
he was not—that you were simply going to dinner? 

Mr. O’Donoghue: I object. 

The Witness: On the evening when the two called I did 
not answer any questions. Mr. Mackey talked to the man. 

By Mr. Myers: 

Q. With reference further to your conversation with Mr. 
Fairbank on the date of the morning of the 31st of July, 
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that is the morning before you called your mother up, no 
written statement being given, do you remembpr telling 
Mr. Fairbank at that time that Mr. Payne was jdriving a 
new Essex sport roadster and he said the car wquld make 
eighty miles an hour and you told him you did not think 
so and that he started to open it up, and you remember 
that the speedometer went to seventy before the car went 
off the road? A. Yes, in part that is right. I told him 
“You have a nice new Essex’’ and he told me about this 
remarkable speed that he thought it would go, ^nd I told 
him that I thought that was outrageous; and I {remember 
he was driving fast; exactly how fast I do not recall. I 
do not remember definitely the speed. It is probable that 
I did know it, but I do not remember it. 

Mr. O’Donoghue: I object to that evidence, fi^st on the 
ground that he is impeaching his own witness and 

140 second on the ground that ift is not material at all 
to any issue in this case; it is not an issue of fault. 

The Deputy Commissioner: Is that all Mr. My^rs ? Have 
you any more questions, Mr. O’Donoghue? 

Mr. 0 ’Donoghue: Just one or two. 

The Deputy Commissioner: All right. 

Cross-examination. 

By Mr. 0 ’Donoghue : 

Q. Mrs. Maury, on the 31st of July, Mr. Fairbank came 
to see you and I believe later on in the day, as suggested 
bv Mr. Mvers, Mr. Fairbank and Mr. O’Connor came to 
see you? A. Yes. 

Q. How long had you been out of the hospital when these 
two men came to see you? A. Keally I don’t know. 

By the Deputy Commissioner: ! 

Q. Do you remember the date that you got but of the 
hospital ? A. I was—no; it happened on the l^th. I had 
only been home two or three days, I think. 

Q. How were you feeling then? A. I was in bed. 

Q. So, you had been home two days when Mr. Fairbank 
and Mr. O’Connor came to see you? A. Yes. 

141 Q. I understand that they tried to get jrou to sign 
a statement? A. Yes; this gentleman catne first by 

himself and he asked me to sign the statement. 
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Q. What was that? A. I do not remember now; I think 
it was a statement to the effect that Mr. Payne was driving 
while he was intoxicated. 

By Mr. Myers: 

Q. Was there such a statement written? A. It was not 
written. 

Mr. O’Donoghue: She just said so. 

Mr. Mvers: He had not seen the statement then. 

The Witness: I just said there was no statement. 

The Deputy Commissioner: Let the lady go on and 
finish. 

The Witness: He merely asked me if I vrould be willing 
to sign a statement to the effect that Mr. Payne was driving 
while intoxicated and he was not on business; that was de¬ 
pending on whether he had been, I presume. 

By Mr. O’Donoghue: 

Q. Did they submit a written statement to you to be 
signed? A. No, they came back that evening and my 
mother and Mr. Mackey was here. 

Q. And they tried to get you- A. (Interposing.) 

No; Mr. Mackey told them that he would handle the case 
and there would be no signed statements until after 
142 he vrent into the matter. After that I did not hear 
from anyone. 

Q. Did they want you to state that you had been drink¬ 
ing yourself? 

Mr. Myers: I object to that question. There was no such 
statement. 

The Witness: I just do not remember. 

By Mr. 0 ’Donoghue: 

Q. Have you ever had any other communication from 
the Employers’ Liability Insurance Company, either from 
Mr. Fairbank or from this stout fat gentleman? Did they 
ever come to see you any more? A. No, no; just that one 
time. 

Q. Who was driving at the time of the accident ? A. Mr. 
Payne. 

Q. There is no doubt about that ? A. I do not know how 
to operate a car even, and I could not possibly be driving it. 


R. J. HO AGE, DEPUTY COMMR., &C., ET AL. | 85 

Q. Would you say the car was going at over fifty miles 
an hour? You said it was probably going over ijorty? A. 
I should think it was. 


. Q. Over fifty? A. Yes. 

Q. Would you say it was going over fifty-five i^iiles? A. 
I imagine so. It was going quite fast. 'Wfe had the 
J.43 top down on the car and the windshield was on the 
hood of the car; it was going quite fast. As I told 
you, I do not remember how fast. 

Q. Would you say it was going over sixty miles? A. I 
imagine it was; I could not say it was. 

Mr. 0 ’Donoghue: I think that is all I have. 

The Deputy Commissioner: Is that all? 

Mr. Myers: That is all. 

Mr. Wilmeth: I have nothing to ask. 


(The witness thereupon was excused and retired from 
the witness stand.) 

(Thereupon the instant hearing was concluded.) 

I hereby certify that the foregoing is a complete and ac¬ 
curate transcript of my shorthand report of the testimony 
and statements, etc., presented at the described Rearing. 

H. S. MIDDLEMIjSS, 

Official Reporter. 

144 Filed Nov. 30, 1932. Frank E. Cunningham, Clerk. 


United States Empoyees’ Compensation Commission for 

the District of Columbia. 

Before Hon. R. J. Hoage, Deputy Commission 

District of Columbia. 

Case No. 1172-2. 

Mrs. Ethel M. Payne, Widow of Gerald Payne, Deceased, 

Claimant, 

vs. 


r for the 


R. K. 0. Distributing Corporation, Employer; Employer’s 
Liability Assurance Corporation, Insurance Carrier. 

Transcript of Testimony at Hearing. 

Pursuant to notice, this matter was heard befojre Honor¬ 
able R. J. Hoage, Deputy Commissioner, Unitfed States 
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Employees’ Compensation Commission, at Washington, 
D. C., on the 11th day of February, 1932, at 2 o’clock p. m. 

Appearances: 

Daniel W. O’Donoghue, Jr., Esquire, Attorney for 
Claimant; 

Messrs. Tebbs and Myers, by Frank H. Myers, Esquire, 
Attorneys for Respondent. 

145 The Deputy Commissioner: This is a continuation 
of the hearing in the case of Mrs. Ethel M. Payne, 

Claimant, against R. K. 0. Distributing Corporation, the 
Employer, and the Employer’s Liability Assurance Cor¬ 
poration, the Insurance Carrier. 

The original hearing in this case was held on the 8th day 
of December, 1931 and the hearing was then adjourned for 
the taking of further testimony on the 20th day of January, 
1932, when the testimony of Mrs. Elizabeth M. Maury was 
taken and the hearing was further adjourned until this date 
for the purpose of taking further testimony. 

The parties present at the continued hearing are: 

Daniel W. O’Dbnoghue, Jr., on behalf of the Claimant. 
Is the claimant here? 

Mr. O’Donoghue: No, Mr. Commissioner. 

The Deputy Commissioner: Is anyone else here on behalf 
of the claimant? Have you any witnesses? 

Mr. O’Donoghue: Well, I have Mr. Robert J. Folliard. 
The Deputy Commissioner: Mrs. Payne will not be here ? 
Mr. O’Donoghue: No. 

The Deputy Commissioner: Then, the witnesses on be¬ 
half of the claimant to be heard today are: Robert J. Fol¬ 
liard, Francis L. McNamee and—Mr. McNamee is here with 
a record? 

Mr. O’Donoghue: Yes. And I have Mr. Richard T. 
Payne. I may need him for rebuttal. I am not sure. 

146 The Deputy Commissioner: And have you any 
other witnesses? 

Mr. O’Donoghue: We have a witness by the name of 
Joseph Di Leo that I may call for in rebuttal. 

The Deputy Commissioner: What do you mean by that; 
he may come later? 

Mr. O’Donoghue: I thought he would be here; I do not 
see him, though. 
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The Deputy Commissioner: He is not under subpoena ? 


Mr. 0 ’Donoghue: No. 

The Deputy Commissioner: All right, we wiljl take that 
up when the time comes. 

Now, representing the respondent is Mr. Ralfjh W. Fair- 
bank and Mr. Frank Myers of the firm of Tebbs and Myers. 

Witnesses called on behalf of the respondent to testify at 
this hearing are: 

Sergeant Ralph Baker. Is he here? 


Mr. Myers: Yes; he is outside. 

The Deputy Commissioner: And any other witnesses? 

Mr. Myers: And Mr. O’Connor, and Mr. Fairbank will 
be used also. 

The Deputy Commissioner: I do not know if Mr. O’Con¬ 
nor is here. 

Mr. Myers: Mrs. Reining said that she would notify him. 

The Deputy Commissioner: As I understand it, 
147 Mr. O’Connor and Mr. Fairbank are witnesses called 
in rebuttal to give testimony concerning Mrs. 
Maury’s testimony given at the last hearing and, the other 
side not having had the benefit of this rebuttal testimony I 
will allow you the privilege of using Mrs. Maury later to 
explain some of the testimony that may come in later if that 


is necessary. 

Mr. 0’Donoghue: Before that important facj is decided, 
whether Mr. Fairbank can give testimony, a man who knows 
nothing of the injury, whether he can be used in impeach¬ 
ing the testimony of his witness, I want to call your atten¬ 
tion to a few things. 

The Deputy Commissioner: I am not holding that Mrs. 
Maury was any more a witness of Mr. Myers or called for 
the respondent than she was a witness called by the Deputy 
Commissioner. 

She was merely brought in, not as a witness for any one 
side, but was brought in to testify to certain facts and in 
connection with the case and I will allow Mr. Myers the 
privilege of cross examination with that undersianding, Mr. 
0 ’Donoghue. 

Mr. 0 ’Donoghue: Over my objection, of course. She was 
not called as a witness on behalf of the claimant. 

Mr. Myers: I want to raise an objection to ihe claimant 
introducing testimony further at this time. | 
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I understood, very definitely and very clearly, that 

148 the case was closed with the exception of the testi¬ 
mony of Mr. Paras. 

The Deputy Commissioner: You are objecting to the tes¬ 
timony of Mr. Folliard? 

Mr. Myers: Yes; he already testified once in this case. 

Mr. 0’Donoghue: This is a different Mr. Folliard. 

Mr. Myers: I object to any further witnesses brought in 
by the claimant on their section of the case, due to the fact 
that their case was closed with the exception of hearing 
the testimony of Mr. Paras, as of the first date of this 
hearing, December the 8th, that it was stated in the hearing 
that they would only have three witnesses more to be heard, 
Sergeant Baker, Mr. Paras and Mrs. Maury. 

The hearing was continued for the purpose of hearing 
those witnesses. 

We could come in here for time immemorial and have 
them testifv verbally in reference to this route whereas, on 
page 44 of the transcript of record in this case it has been 
testified to by Mr. McNamee and I object to anything fur¬ 
ther going in the record other than that which has already 
been produced. 

The Deputy Commissioner: When the witnesses are to be 
produced, we will ask what they are to testify to and if it 
seems important in the case I will allow it; if not, I will 
exclude it. 

As I understand it, Mr. Myers, the objection in 

149 this case raised by the respondent was on a question 

of jurisdiction and the injury arising out of- 

Mr. Myers (interposing): And occurring in the course 
of employment. 

The Deputy Commissioner: Mr. O’Donoghue, you may 
call your witness. 

Mr. O’Donoghue: I will ask Mr. Folliard to take the 
stand. Mr. McNamee just left to get the detail of that 
route. 

The Deputy Commissioner: All right. 

Thereupon Robert J. Folliard was called as a witness 
for and on behalf of the claimant and, being duly sworn by 
the Deputy Commissioner, as hereinafter more particu¬ 
larly appears, assumed the witness stand and, upon exami¬ 
nation, testified as follows: 
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The Deputy Commissioner: What will Mr. Fobiard tes¬ 
tify to? 

Mr. Myers: Well, I am objecting to him testifying. 

The Deputy Commissioner: But I want to know what he 
will testify to. 

Mr. O’Donoghue: Well, if the Commissioner please, he 
is a salesman just the same as Mr. Payne wa|s, and he 
worked the same route. 

I think that Mr. Folliard has a particular and a peculiar 
knowledge of the route and he can give us some light 

150 as to the duties of Mr. Payne as a salesnian. That 
is one of the great points in this case heife, and, in 

the light of certain things that have occurred since the time 
of the alleged injury, it would be a good idea, I think, to 
get all the light we could on that subject and I am sure that 
this witness will throw considerable light on th& scope of 
the duty of a salesman in Mr. Payne’s position. 

There are several questions of importance that we would 
like to have brought out. 

The Deputy Commissioner: Is this to clarify the testi¬ 
mony that has already been introduced as to what the du¬ 
ties of a salesman in this territory are? 

Mr. 0 ’Donoghue: It is on that point, but, additional: this 
testimony is from a salesman that worked the s^me terri¬ 
tory that Mr. Payne did. 

The Deputy Commissioner: What has that got to do with 
the jurisdiction or proof of an injury? 

Mr. O’Donoghue: Well, as I see it, the whole issue in this 
case is whether Mr. Payne’s duties were such th^t when he 
was driving the car that night down to Norfolk tc^ meet Mr. 
McNamee, as testified, whether he was engaged |in his em¬ 
ployment as of that time. 

The Deputy Commissioner: And you want to clear up 
that point by showing the duties of a salesman ijn that ter¬ 
ritory? 

Mr. O’Donoghue: A salesman who knew Mr. 

151 Payne and wdio operated just as Mr. Paynb operated 
and, as I say, who went over the same route and, 

to testify also on the other point, too, of whether he was 
working inside the District of Columbia; that fact, of 
course, is in iH issue. 

The Deputy Commissioner: I think you admitted that he 
did do some work in the District of Columbia. 
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Mr. Myers: I think there is testimony in this record to 
that effect. 

Mr. O’Donoghue: I know, but this is more- 

Mr. Myers (interposing): I think there is. 

The Deputy Commissioner: Will you admit that the du¬ 
ties of Mr. Payne in the District of Columbia referred to a 
certain theatre in connection with his duties and, outside 
of that, his duties called him to southern Maryland and 
Virginia ? 

Mr. Myers: That, I think, has been admitted. 

Mr. O’Donoghue: I can state more than that- 

Mr. Myers (interposing): May I state the grounds for my 
objection? 

The Deputy Commissioner: Yes. 

Mr. Myers: I object to this man being brought in here to 
testify at this late date. He was perfectly available at the 
time of the first hearing. He was a salesman under the 
statement of counsel here and he could have been brought 
in. The duties of a salesman in Mr. Payne’s position have 
been gone into in detail by both Mr. McNamee and 
152 by the other witness, Mr. Folliard, who is this man’s 
brother or is some relation to him. 

The Witness: That is correct. 

Mr. Myers: And he went into the details of the duties 
of Mr. Payne, the deceased, and what he w’as required to 
do and what his route was. 

I cannot see where anything is going to be accomplished 
by re-hashing all this testimony again at this time and I 
think it is perfectly ridiculous to take up the Commission¬ 
er’s time in any such fashion. 

The Deputy Commissioner: Do you think his testimony 
is essential to build up the evidence that you have? 

Mr. O’Donoghue: I do. 

The Deputy Commissioner: The objection will be over¬ 
ruled. 

Mr. O’Donoghue: I was not able to get this man first. He 
was out of town. 

Mr. Myers: I renew my objection and I note an exception 
to your Honor’s ruling on the ground heretofore stated. 

The Deputy Commissioner: All right. You may proceed. 
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Direct examination. 

By Mr. 0 ’Donoghue: 

Q. Please state your full name? A. Robert Joseph Fol- 
liard. I 

Q. And your address? A. 3820 4th Street, North¬ 
west. 

153 Q. Where do you work? A. R. K. 0. Distributing 
Company. 

Q. Is that in Washington or outside of Washington? A. 
In Washington, D. C., 924 New Jersey Avenue then; now 
1916 G Street. 

Q. Are you carried on the books of the Company as an 
employee in the City of Washington? A. Yes. 

Q. What are your duties at the City of Washington? A. 
Sales representative in Washington and Maryland, West 
Virginia and Delaware. 

Q. Did you know Mr. Payne? A. For abouj ten years, 
twelve years. 

Q. Were you present in the office when Mr. McNamee, at 
this city, on Monday July 13th—do you recall Mr. Payne 
or being in the office with Mr. Payne on that date? A. Yes. 

Q. Do you recall what the orders of Mr. Mcl^amee were 
to Mr. Payne, or what Mr. Payne was supposed to do when 
he left that office? A. No. He just had a rout^. I do not 
know what he was supposed to do. I know" h^ had to go 
into his territory to sell pictures, but the particular towns 
he had to make was none of my business. 

Q. Have you also been given a route similar to 

154 that? A. Oh, yes, every Monday. j 

Q. What are your duties as a salesman—or, by 
the way, have you ever talked this case over wiith me? A. 
No. 

Q. Or have you ever seen me before you were introduced 
to me? A. Outside. I have not talked the case over with 
you. j 

Q. Now, were your duties as salesman identical with 
those of Mr. Payne as salesman? A. Yes. 

Mr. 0’Donoghue: Mr. Commissioner, if there are any 
facts that you want to clear up in connection with the 
duties, you may do so. 
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The Deputy Commissioner: I think that was all covered 
in the original testimony. 

Mr. 0’Donoghue:! There are just one or two things that 
I want to ask Mr. Folliard. 

The Deputy Commissioner: All right. 

By Mr. 0 ’Donoghue: 

Q. During December, where did you work as a salesman 
for the R. K. 0. Distributing Company? A. December? 

Q. Yes; say during the middle of December? 

The Deputy Commissioner: You mean this last December? 
Mr. 0’Donoghue: Yes. 

155 The Deputy Commissioner: What has that got to 
do with the injury in July? 

Mr. 0’Donoghue: Because it has a very important bear¬ 
ing on the duties of a salesman, I think. 

Mr. Myers: I want to object to anything that happened 
subsequent to the accident. 

The Deputy Commissioner: I want to hear the testimony. 
Mr. Myers: Note my objection. 

By Mr. 0’Donoghue: 

Q. Will you testify how you were employed as a sales¬ 
man, what work were you doing and if you were going 
throughout the country- 

Mr. Myers (interposing): Please; I do not mind the wit¬ 
ness testifying, even over my objection as long as he is 
going to testify, but please don’t testify for him, Mr. 
0 ’Donoghue. 

Mr. 0 ’Donoghue: I am sorry. 

Mr. Myers: I don’t mind leading questions, but I do 
object to counsel testifying. 

The Witness: What is the question? 

The Deputy Commissioner: Do not lead the witness 
quite so far. 

Mr. 0’Donoghue: I am sorry. 

By Mr. 0’Donoghue: 

Q. What were your activities under Mr. McNamee dur¬ 
ing December of this last year? A. Well, Decem- 

156 ber: the first part of December, why, I was working 
in Maryland and Delaware and, about the middle of 
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December until after the first of the year, I was working in 
town. 

Q. Working in this city? A. Yes, working ^ip records 
and things of that kind in my territory. 

Q. Were you subject at any time, at the order of Mr. 
McNamee, to do anything or to work here in the District of 
Columbia? A. Oh, yes, sir, I was. 

Q. Were you engaged in gathering proxies in tpe District 
of Columbia at that time? A. Yes. 

Q. Having been detailed on that, have you been engaged 
in- 

Mr. Myers (interposing): That is purely speculative. 

Has this witness been sworn? 

The Witness: Not yet. j 

Mr. Myers: I don’t think so. j 

The Deputy Commissioner: Stand and raise vour right 
hand: Do you solemnly swear that the evidence that you 
have given and the evidence that you will give ih this case 
shall be the truth, the whole truth and nothing but the 
truth, so help you God? 

157 The Witness: I do. 

The Deputy Commissioner: All right, you may 
proceed. j 

I 

By Mr. O’Donoghue: 

Q. As a salesman, often carrying on your duties that you 
have testified to and Mr. Payne’s duties which Vere testi¬ 
fied to as being similar, is it unusual for you to be on the 
road at night, calling on theatres at small towns over your 
route A. Not while on the road. We work nights and we 
work days on the road, because we are able to get the ex¬ 
hibitors better at night time in the theatre, better than the 
day. 

Mr. O’Donoghue: I think that is all. I wantejl to bring 
that out about working in the evening. 

The Deputy Commissioner: That is all. 

Mr. Myers: Of course, my objection goes £n on the 
ground that I had already stated and I renew m^ objection 
as stated in the beginning. 

The Deputy Commissioner: Yes. 

(The witness thereupon was excused and retired from 
the witness stand.) 
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Mr. O’Donoghue: I do not know if Mr. McNamee is here 
or not. 

The Deputy Commissioner: I think that has been 
covered, the status, and everything; that was covered in the 
previous hearing. 

Mr. Myers: I will object to the introduction of the 

158 route no matter when it comes, now or later. 

First we have the man testifying as to what the 
route is and, several weeks later, we have him come in and 
bring it in. My contention is that if that is the way we are 
going to proceed in this case we will have the record open 
from now until Doomsday. 

The Deputy Commissioner: No; this is the final hearing. 

Mr. Myers: I object to the route going in the record. 

The man has already testified in full about that. 

Mr. O’Donoghue: He has not testified as to that route. 

He savs he does not remember the route. That is what he 
* 

testified to. 

Mr. Myers: Well, we will turn to page 44 of the record 
and see what that says: 

“Q. Do you remember what that route was?” 

That is a question by the Deputy Commissioner; and the 
witness answered: 

“A. Yes, I remember pretty well what it was. And he left 
the office that afternoon, I don’t know exactly the time but 
somewhere between 5 and 5:30; around that time anyway. 

“The route that he was to take, he was to go through 
Fredericksburg and go on to Norfolk by Wednesday, and in 
between Monday he was to make some towns in between the 
River and the Bay, and some of the towns, Tappahannock, 
Warsaw, or Urbanna, and some of the little towns down un¬ 
til he reached Yorktown, and then cross the river 

159 there and go over that new bridge at Newport News, 
and meet me at Norfolk.” 

If that is not a route I never heard of one. 

The Deputy Commissioner: Are you trying to outline 
that definitely? 

Mr. 0 ’Donoghue: Yes. 

The Deputy Commissioner: What else will you show by 
him? 
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Mr. O’Donoghue: That will be the plaintiff’s testimony 
in chief. 

The Deputy Commissioner: What about the other wit¬ 
ness f You have other witnesses, have you not? 

Mr. O’Donoghue: They are reserved for rebuttal if it is 
necessary to call them. 

The Deputy Commissioner: That is the purpos^ of intro¬ 
ducing that record when it comes ? 

Mr. O’Donoghue: Yes; that, and there are s<j)me other 
questions in connection with and an explanation (>f it. 

Mr. Myers: Again I object to re-hashing all of this tes- 
timonv. 

Mr. O’Donoghue: I wish to reply that at i this late 
date- 

The Deputy Commissioner (interposing): I do not think 
that I need to hear testitmony on that. Wait until the rec¬ 
ord comes and it will be here, I understand, in a few minutes. 

Mr. McNamee: Yes. 

Mr. Myers: Here is the objection that I have to 
160 this: Here I am with a continuation of this hearing, 
not prepared to rebut this stuff brought in now al¬ 
though the testimony of the complainant in the case was 
completed because Mr. O’Donoghue said in the hearing in 
December: “I am content to let my case rest like that,” 
after we spoke about the testimony of the othe^ witness, 
Mr. Paras. 

Now I am brought in here and I am compelled to meet 
further testimony in order to strengthen points that they 
did not have at the time of the original hearing. 

The Deputy Commissioner: There has been no testimony 
or nothing testified to, so far as that is concerned; nothing 
has been put into the record on that, and I will let this go 
into the record as far as it pertains to showing the route 
directing him to go through Fredericksburg, so f^r as that 
is concerned. 

You can call Mr. McNamee. 

Mr. Myers: And I still object. 

The Deputy Commissioner: All right. 

Thereupon Francis L. McNamee was called as 
for and on behalf of the claimant and, having 
viously duly sworn by the Deputy Commissioner, 


a witness 
been pre- 
, assumed 
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the witness stand and, upon examination, testified as fol: 
lows: 

161 Direct examination. 

By Mr. O’Donoghue: 

Q. State your full name! A. Francis L. McNamee. 

Q. And your address? A. 3601 Connecticut Avenue. 

Q. Mr. McNamee, I hand you a paper and I will ask you 
to tell the Commissioner what it is. A. (After examining 
the document.) This is a route made out for the week be¬ 
ginning July 13, 1931, for salesman G. H. Payne, a sales¬ 
man for the R. K. 0. Distributing Company. 

Q. Was that the route Mr. Payne was ordered to follow 
when he met his death? A. Yes, sir. 

The Deputy Commissioner: Just a moment. Did not Mr. 
McNamee testify at the original hearing that he could chose 
his own route and that he had to make certain points, but 
that he could go in any direction that he wanted in order to 
get there? 

The Witness: No, no. That the salesman could chose 
his own route? 

By the Deputy Commissioner: 

Q. Yes? A. He could not choose his own route. 

Q. But he did not need to go on a certain route to 

162 get to any certain place that is covered in this route 
sheet? That is the point. A. No; that is not correct. 

Q. Why? A. Because a salesman is paid 3.6 cents a 
mile and is supposed to go to the objective town by the 
nearest and most accessible route possible. 

Q. Did you testify in the original hearing that the route 
that he would take would lead him through Fredericksburg 
directly? A. Yes, sir. 

Q. Is that what your record shows? A. Yes. 

By Mr. O’Donoghue: 

Q. Could Mr. Payne, given his position on the Richmond 
Highway at 7 o’clock, 6 or 7 o’clock, could he have followed 
that route substantially and met you the next morning in 
time, could he have met you or been at Norfolk in time to 
meet you the next morning according to his orders ? 
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Mr. Myers: I object. Mr. McNamee has b^en on the 
witness stand at the previous hearing and I object for that 
reason and then because I should like to ask tlie Commis¬ 
sioner why he did not testify to this before instead of 
bringing it back in now and re-hashing it all. 

The Deputy Commissioner: If any information is 

163 available I will receive it for what it is worth. 

Just answer the question. 

Mr. Myers: Over my objection. 

The Deputy Commissioner: Yes. 

The Witness: There was no time that I suggested that 
Mr. Payne was to meet me the next morning. He was to 
meet me some time Wednesday in Norfolk, but jwhen I ar¬ 
rived at the hotel on Wednesday morning I inquired if he 
had gotten there. He could, however, have rjiade those 
towns that he was supposed to make in the meantime and 
met me there Wednesday evening though; the appoint¬ 
ment was for Wednesday, throughout the day or the eve¬ 
ning. | 

By Mr. 0 ’Donoghue: 

Q. According to the actual route? A. This route (indi¬ 
cating the paper last above referred to). 

Mr. Myers: What do you mean ‘ ‘ according to the actual 
route ? ’ ’ 

Mr. 0’Donoghue: I mean according to the actual mile¬ 
age. | 

Mr. Myers: Well, say according to the actual mileage. 

Mr. 0’Donoghue: Yes. 

The Deputy Commissioner: Is there anything further? 

Mr. 0’Donoghue: You may cross examine. 

. 

Cross-examination. 

By Mr. Myers: 

A. Are you the general agent for the employer in 

164 this situation? A. I am the branch manager. 

Q. For the R. K. 0. Distributing Combany? A. 
Yes, that is correct. 

The Deputy Commissioner: Are there any further ques¬ 
tions ? 


7—5929a 
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Mr. Myers: Just one moment, please, sir. 

Do I understand that this report is going into the record 
for anything other than to show that he was to go through 
Fredericksburg ? 

The Deputy Commissioner: I see no reason for it. 

Mr. Myers: I do not know of any other reason. All this 
other stuff is already in the record. 

The Deputy Commissioner: This has not been put in the 
record and it has not even been offered in evidence. 

Mr. Myers: All right. 

I think I have covered everything that I wanted in this 
connection at the original hearing in this case, when Mr. 
McNamee was previously on the stand. 

I don’t want to ask him anything else. 

The Deputy Commissioner: Do you want to take that 
record back with vou? 

The Witness: It makes no difference to me. 

The Deputy Commissioner: You may as well take it. 

(The witness thereupon was excused and retired from 
the witness stand.) 

165 The Deputy Commissioner: Is that your case, 
Mr. O’Donoghue? 

Mr. O’Donoghue: Yes—well, yes. 

Mr. Myers: Now, this definitely closes the claimant’s 
case at this time? 

The Deputy Commissioner: Yes, sir; excepting such re¬ 
buttal testimony as may be offered, if any. 

Mr. Myers: All right. Call Sergeant Baker. 

Thereupon Sergeant Ralph Baker was called as a wit¬ 
ness for and on behalf of the respondent and, having been 
previously duly sworn by the Deputy Commissioner, as¬ 
sumed the witness stand and, upon examination, testified 
as follows: 

Direct examination. 

By Mr. Myers: 

Q. Please state your full name? A. Ralph Baker. 

Q. And -what is your address? A. Company D, 13th En¬ 
gineers, Fort Humphreys, Virginia. 
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Q. Sergeant Baker, do you recall an automobile accident 
occurring on the Richmond Pike and Washington Highway 
on July 14, 1931? A. I remember the accident; jl do not 
know the date. 
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accident 


you saw 


Q. Will you state—You did not see the 
personally? A. No. 

Q. Will you state for the benefit of the Deputy jCommis- 
sioner whether you saw what ear was involved in the acci¬ 
dent? 

You passed after the accident had occurred? You 
passed the place where the accident had occurred? A. 
Yes, coming back from Accotink. 

The Deputy Commissioner: Cannot you be birief with 
this? It has been admitted that this was an Ess^x car of 
a certain model. 

Mr. Myers: I may be willing to do that. 

Q. Do you recall seeing a blue Essex Roadster with a 
man and a woman in it on the highway from Washington 
to Alexandria? A. I do not know if it was blue; it was an 
Essex. 

Q. A sport roadster? A. Yes. 

Q. Was it the same Essex sport roadster thalj 
involved in an accident on the way back from Accotink? 
A. I am positive of it. 

Q. Yes; will you state where you first saw this car and 
the places at which you saw the car stopped? This is what 
I am interested to know. A. The first tim0 I seen it 
167 it was on, out on the other side of the highway bridge, 
at the first gas station on the right, the American Oil. 

Q. And it was stopping there for gas? A. Y^s. 

Q. And when next did you see the car? A. It 
in front of me at Petland Zoo. 

Q. It pulled up in front of you at Petland—it 
there? A. Yes. I 

Q. Did you stay there very long at Petland? A. I did 
not stop. 

Q. You didn’t stop; you went right on? A. Yes. 

Q. How long after did you come back, after they pulled 
in ahead of you at Petland and you kept on goin^? Where 
did you go to ? A. Accotink. 

Q. And how long were you there? A. Half an Jiour. 

Q. And when you came back, on the way backj, you saw 
the accident? A. Yes, the car was down in the ditch. 


pulled up 
pulled in 
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Mr. Myers: That is all I have to ask. 

The Deputy Commissioner: Is that all? 

Mr. O’Donoghue: I have no questions. 

168 (The witness thereupon was excused and retired 
from the witness stand.) 

Thereupon Ralph W. Fairbank was called as a witness 
for and on behalf of the respondent and, having been previ¬ 
ously duly sworn by the Deputy Commissioner, assumed the 
witness stand and, upon examination, testified as follows: 

Examination in chief. 

By the Deputy Commissioner: 

Q. Please state your full name? A. Ralph W. Fairbank. 
Q. What is your address? A. 3446 Connecticut Avenue, 
Washington, D. C. 

Q. You are an insurance adjuster for the Employers’ 
Liability Assurance Corporation, Limited, are you? A. 
I am. 

The Deputy Commissioner: All right. 

Direct examination. 

By Mr. Myers: 

Q. Mr. Fairbank, do you recall- 

Mr. O’Donoghue (interposing): One second; before we 
go any further I would like to object to Mr. Fairbank as a 
witness. He has been present in the room all the 

169 time and I believe that I requested that all witnesses 
be excluded. I did not at that time understand that 

he was going to be a witness. 

Mr. Myers: I think as Adjuster for the insurance com¬ 
pany he has a right to be present. 

The Deputy Commissioner: Yes; I will overrule the ob¬ 
jection and hear his testimony. 

By Mr. Myers: 

Q. Mr. Fairbank, do you recall being present, calling at 
the apartment of Mrs. Maury, on Connecticut Avenue, on 
July 31,1931? A. Ido. 
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Q. Who was present with you at that time|? A. Mr. 
O’Connor. 

Q. On the first visit, I am talking about? A. I was alone 
the first visit. 

Q. Do you recall at that time certain conversation you 
had with Mrs. Maurv? A. Yes, sir. 

Q. Relative to the accident in question? A. I do. 

Q. Will you state to the Deputy Commissioner what Mrs. 
Maury told you with reference to the use of intoxicants on 
that dav, and the question as to what was the purpose of the 
trip-1 

Mr. O’Donoghue (interposing): I object. 

Mr. Myers (interposing): I want to state that 

170 these are the two things that we laid the ground for 
impeachment on at the time of Mrs. Maury’s testi¬ 
mony, when that was taken, at which time I was taken by 
surprise. 

The Deputy Commissioner: You are not raising the ques¬ 
tion of drunkenness as the proximate cause? 

Mr. Myers: No; as a factor in the situation that he was 
not in the course of his employment. 

The Deputy Commissioner: Just in a general picture. 

Mr. Myers: Yes. 

The Deputy Commissioner: Go ahead and answer. 

Mr. 0 ’Donoghue: I want to state the reason fpr my ob¬ 
jections, first: 

My first reason for objection to the question | is on the 
question of drunkenness; I understood that that ^as not in 
issue. 

I cannot see how, unless Mr. Myers is contending, as he 
has not, that the accident was caused solely by intoxication, 
that any question of drinking is material. 

The Act says that compensation shall be paid irrespective 
of fault. If we begin to allow in different circumstances 
showing that it was the fault of the man and that that 
brought it out of the scope of the employment, that is just 
what the Act was enacted to prevent: the defence of con- 
tributary negligence. 

The Deputy Commissioner: Mr. Myers, as I understand 
it, you are trying to show that he was engaged in a 

171 pleasure trip and was outside of his occupation en¬ 
tirely? 

Mr. Myers: Exactly. 
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The Deputy Commisioner: All right; we will proceed. 

Mr. O’Donoghue: Also, the further ground of the objec¬ 
tion is that this man, that all this evidence is, of course, 
hearsay as far as he is concerned; that, secondly, he is in 
fact impeaching the credibility of a witness who was of¬ 
fered by Mr. Myers, ordered to be subpoenaed by him and 
whom the claimant did not call or rely upon in any manner 
whatsoever. 

The Deputy Commissioner: That will be a technical rule 
of evidence; it will be thrown out upon that. 

Mr. O’Donoghue: I hardly believe it is technical. We 
have- 

The Deputy Commissioner (interposing): It would be a 
rule of evidence. That would throw it out, you admit that ? 

Mr. 0 ’Donoghue: Yes. 

The Deputy Commissioner: And we are not bound by the 
rule of evidence. We are here to get at the facts. We are 
merely finding the facts in this case and Mr. Myers should 
not be limited in his right to set up a picture because this is 
a thing on which the whole case depends, whether or not the 
man who was in the course of his employment. 

Mr. O’Donoghue: I want to respectfully suggest that if 
Mr. Fairbank knew anything about the facts it would be 
quite different, but the fact is that he knows abso- 
172 lutely nothing about the facts; he is taking the stand 
here to knock down and hold up as false, witnesses 
produced and put on the stand by Mr. Myers. 

The Deputy Commissioner: Don’t you think that the in¬ 
surance company has a right to put on rebuttal evidence? 

Mr. O’Donoghue: Yes; as to the facts. 

I do not deny that Mr. Fairbank can testify to facts dif¬ 
ferently than Mrs. Maury did or that Mr. Myers may pro¬ 
duce anyone to testify to the contrary or what Mrs. Maury 
did, but that is quite different than putting on a man that 
knows nothing about the facts simply for the purpose of 
proving that his own witness lied. 

Mr. Myers: You do not say that I have not the right to 
impeach our own witness? 

Mr. O’Donoghue: I certainly do. 

Mr. Myers: I have the right to impeach my own witness 
when she takes me by surprise. 
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Mr. 0 ’Donoghue: But she did not come prepared to con¬ 
tradict own witness. 

Mr. Myers: Yes she did. 

The Deputy Commissioner: There is no reason for argu¬ 
ment. The testimony will reveal that fact. \ 

Mr. 0’Donoghue: In the meantime, it has t^ie effect on 
the Commissioner’s mind, as it would have on a jury, and 
so forth, and I object and I take an exception to your 
Honor’s ruling. 

173 I would like to cite the Code on the jquestion of 
surprise. 

The Deputy Commissioner: All right; I will fyear the tes¬ 
timony of the witness. 

The Witness: What was the question? 

The Reporter (reading): j 

“Q. Will you state to the Deputy Commissioner what 
Mrs. Maury told you with reference to the u^e of intoxi¬ 
cants on that day and the question as to what was the pur¬ 
pose of that trip?” 

A. She told me that when Mr. Payne called at her apart¬ 
ment he had been drinking; that, to use her own words, he 
was boisterous; that he told her that he was hungry and 
he knew where there was a good place to get a good steak 
dinner down in Virginia, and he asked her toj accompany 
him to dinner and she said that she was wearing an old 
pair of shoes, as she had a sore foot; and she did not dress 
other than the clothes she had on, and she pulled a white 
burret on her head and that they got in a car, drove over 
the Highway Bridge into Virginia, and stopped at a gaso¬ 
line station and purchased gas; 

That they then continued down the road and after pass¬ 
ing down through Alexandria Village, he asked her if she 
would like to have some good real beer. She told him that 
she would, but where could he get it, and his reply was that 
he knew a place and when they got there for her to go in 
with him, to keep quiet, and let him do the talking. 

They pulled in at a station on the rigjit hand side 

174 of the road, got out, and went in; that he ordered 
the beer and it was served to them, ajnd they had 

gin with that, and they mixed the gin with the beer, saying 
that they were both drinking on a light stomach, an empty 
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stomach, and after they had their drinks, they returned to 
the car and started south on the road toward Fredericks¬ 
burg, the place where they were going to have their dinner. 

Bv Mr. Myers: 

Q. Now, Mr. Fairbank, did you thereafter have occasion 
to return to Mrs. Maury’s apartment that same day? A. 
That dav I did. 

Q. And, on the return trip, by whom were you accom¬ 
panied? A. By Mr. O’Connor. 

Q. And who is Mr. O’Connor? A. He is connected with 
the office of the Deputy Commissioner of the Workmen’s 
Compensation Commission. 

The Deputy Commissioner: He is an investigator of this 
office. 

Mr. Mvers: I wanted it in the record. 

The Deputy Commissioner: Yes. 

By Mr. Myers: 

Q. Now, on the occasion of this visit, who was present in 
the apartment? 

A. Mrs. Maury’s mother, and Mr. Crandall Mackey. 

By the Deputy Commissioner: 

175 Q. During the whole conversation? A. The sec¬ 
ond visit ? 

Q. Yes? A. The second visit, yes, sir. 

Q. Was he there during the whole of the conversation 
or did he come in later? A. No, he was not there—I have 
just testified to this, this was my first visit; the second 
visit to the apartment I was with Mr. O’Connor, he was with 
me; Mr. Crandall Mackey was there the entire time. 

By Mr. O’Donoghue: 

Q. Well, and who else? A. Mrs. Maury’s mother. 

By the Deputy Commissioner: 

Q. Mrs. Maury’s mother? A. Yes. 

By Mr. Myers: 

Q. What was said at that time with reference to the pur¬ 
pose of the visit down in Virginia? A. Mr. O’Connor asked 
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Mrs. Maury if he was going down there on a business trip. 

Q. 44 He”, referring to Mr. Payne? A. Referring to Mr. 
Payne. She replied “Oh, no, we were just going down to 
get dinner.” 

Mr. Myers: That is all, Mr. Fairbank, thank you. 

176 Cross-examination. 

By Mr. O’Donoghue: 

Q. Mr. Fairbank, where was the place that you said they 
stopped to get beer? A. Petland. 

Q. What is that name? A. Petland. 

Q. Do you know how long that was after Mrs. ]\laury had 

come from the hospital that you- A. (Interposing.) 

That I talked to her? j 

Q. Yes? Your visit of July 31st? A. Well^— 

By Mr. Myers: 

Q. (Interposing) Do you know of your own knowledge? 
A. I do not know definitely the date that she left the hos¬ 
pital. 

By Mr. O’Donoghue: 

Q. Just approximately? 

The Deputy Commissioner: That is in the record. 

The Witness: It was within a week. 

Bv Mr. 0 ’Donoghue: 

Q. Was she still in bed? A. Yes, she was sti^l in bed. 

Q. Did you call on her at her request, <^r how did 

177 it happen? A. I called on her investigating the 
case. 

Q. Did you try to get her to make a statement that she 
was drunk at the time? A. That she was drunk? 

Q. Yes? A. No, sir. 

Q. Were you paid by the year, or how were you paid 
for investigating claims? 

Mr. Myers: I object to the question; it has pothing to 
do with the case at the present time. 
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Mr. O’Donoghue: It shows the interest of the witness. 
The Deputy Commissioner: Put that into his qualifica¬ 
tions. 


By the Deputy Commissioner: 

Q. What are your duties- 

By Mr. O’Donoghue: 

Q. (Interposing.) Yes; what is your duty, then, as an 
employee or an adjuster in the case? 

Do you just work on claims in compensation cases, Work¬ 
men’s Compensation cases? 

Mr. Myers: I object. What has that got to do with the 
case? 

The Deputy Commissioner: That is all right. I will let 
that in. I want to see what it has to do with the case. 

The Witness: What is the question? 

The Reporter (reading): 

178 “Q. Yes; what is your duty, then, as an employee 

or an adjuster in the case?” 

A. I investigate cases and pay the compensation. 

By Mr. O’Donoghue: 

Q. Is it your purpose in investigating a case to gather 
all the evidence you can to defeat the right of the employee 
to recover? A. All I want is the truth. 

Q. WTien you called upon—When you made the second 
call on Mrs.—let me ask you this: When you called on Mr. 
McNamee in his office in the latter part of July, not long 
after this accident—you did call on him? A. Yes. 

Q. In the course of your investigation? A. Yes. 

Q. And did you suggest- 

Mr. Myers (interposing): Are you taking Mr. Fairbank 
as your own witness at this time? 

Mr. O’Donoghue: No. 

Mr. Myers: You are going away beyond the scope of the 
direct examination in your cross examination. 

Mr. O’Donoghue: I think that there is great latitude al¬ 
lowed to show interest. 
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Mr. Myers: But that does not show what compen- 
179 sation or to does not open an apportunity for you 
to inquire into a conversation that he m^y have had 
with Mr. McNamee especially when you are retaining Mr. 
McNamee as a witness for use as rebuttal. 

I object to all this, Mr. Commissioner. 

The Deputy Commissioner: What is the purpose of the 
question ? 

Mr. O’Donoghue: The purpose is to show Mr^ Fairbanks 
methods in investigating this case. 

Mr. Myers: Mr. Fairbank is not on trial; h^s character 
is not being attacked. 

Mr. O’Donoghue: Evidently. I know all t}hat, but he 
knows nothing about the case so why w^as he offered here at 
all ? Everything depends on the truth and character of Mr. 
Fairbank. Here he knows nothing about the case; he is 
taking the witness stand and denying your o\vn witness’ 
statement. We have to see what method of investigation 
he employs and what his attitude toward thq case is. 

The Deputy Commissioner: I think the attitude is imma¬ 
terial. I merely want to find the facts. 

Mr* 0 ’Donoghue: Of course he knows no facts. 

The Deputy Commissioner: He is only testifying as to 
what he was told in the presence of witnesses called by the 
claimant, Mrs. Maury, as an essential witness in the case. 


By Mr. O’Donoghue: 

180 Q. Did you tell Mr. McNamee not to come up and 
give any information and not to give dny informa¬ 
tion whatever to the widow in this case? 

Mr. Myers: I object. 

The Deputy Commissioner: What is the question? 

The Reporter (reading): 

“Q. Did you tell Mr. McNamee not to come up and give 
any information and not to give any information whatever 
to the widow in this case?” 


The Deputy Commissioner: I think the question can be 
answered to show the method of investigation. 

The Witness: I told him if any inquiries vlere made of 
him to refer them to my office. 



♦ 


108 employers’ liability assurance corp. vs. 

By Mr. O’Donoghue: 

Q. Did vou tell Mr. McNamee what I stated you did? A. 
No. 

Q. Did you tell Mr. McNamee that if the widow inquired 
as to the duties and work that Mr. Payne was on, that he 
was doing when he was killed, that he was to give her no 
information whatsoever? A. I told Mr. McNamee as I 
stated that if any inquiries- 

Q. (Interposing.) I am not asking you that. You know 
perfectly well what I am asking you: Did you or did you 
not tell Mr. McNamee to give no information about the 
matter of Mr. Payne’s duties to his widow? A. No. 

181 Q. You did not tell him to refuse information as to 
Mr. Pavne’s work and the business on which he was 

engaged? A. I think I will have to give the reason for 
vrhat I may have said—have I the right to explain it? 

The Deputy Commissioner: Answer as well as you can. 

The Witness: Mr. McNamee told me that a gentleman 
had called upon him getting information regarding this 
case, and he did not tell me who the party was, and I told 
Mr. McNamee that there — a condition in his policy that 
w’hen an accident occurred all parties or all matters should 
be referred to the insurance company and if anyone called 
on him seeking any information regarding the facts in the 
case he should refer theft to this office. 

I also told Mr. McNamee that the law provided a com¬ 
mission which would look after the widow’s rights that if 
there was any information that she wanted she could get 
it at the office of the Deputy Commissioner or I would be 
glad to give it to her. 

By Mr. O’Donoghue: 

Q. Did you also tell Mr. McNamee that if he gave any 
information to Mrs. Payne as regards these duties and the 
work and the route of Mr. Payne, that he was not to do so, 
but that if he did give that information about the route of 
Mr. Payne when he was killed, that the insurance company 
would cancel the contract ? A. I did not. I told him 

182 that it was a violation of this clause in his contract. 

Mr. Myers: All of this is outside the scope of the in¬ 
vestigation ; it is utterly immaterial and it is utterly irrele- 
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vant. I object to it. 

The Deputy Commissioner: It will be allowed and will 
be weighed for what it is worth, Mr. Myers. 

By Mr. 0 ’Donoghue: 

Q. Did you ever attempt to verify any parts of the story 
Mrs. Payne told you—I mean that Mrs. Maury tild you, or 
that you said she told you? A. Did I investigate Mrs. 
Maury’s statement? 

Q. Did you verify it? A. Yes. 

Q. Did you in any particular at all verify it? A. We had 
Sergeant Baker here that told you that he stopped at Pet- 
land and- 

Q. (Interposing.) In any way different than her sworn 
testimony? There are, of course, certain contradictions 
between the sworn testimony and the story you say she 
told you. Now, in any of these contradictions or rather in 
your investigation did you find any evidence supporting 
the story she told you? A. You mean since she testified? 

Q. At any time. I am asking you whether you in- 
183 vestigated all the story? A. I have not made an 

investigation since she testified in- 

Q. (Interposing.) I mean before she testified. At any 
time after the accident. You went and got her Story, see? 
I am asking what verification you made of her statement 
that she was just wearing those light things, th^t she was 
just going down and coming back, or going to t)iat place? 
A. I think one witness testified of her white bwrr^t hanging 
on the tree. 

The Deputy Commissioner: She stated that hetself. 

The Witness: Yes. 

By Mr. 0’Donoghue: 

Q. Did you call at Petland? 

By the Deputy Commissioner: 

. 

Q. You are not answering his question. You \fere asked 
if you undertook to verify the facts that she staged, and if 
you found that they were contrary to her testimony. Did 
you or did you not make any investigation to verify all the 
facts? A. I do not know whether you mean- j 
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Q. (Interposing.) You heard the testimony that she gave 
in her apartment? A. I have made no investigation since 
then. 

184 By Mr. O’Donoghue: 

Q. I will ask you if you made an investigation? After 
the first interview you had in her apartment—not her testi¬ 
mony in this trial—but you interviewed her on July the 
30th. What verification did you make of that story that 
vou claim that she told vou on Julv 30th of this vear, or 
rather last year? A. Well, I verified it by the witness who 
just testified and who said that she saw them stop at the gas 
station. 

Q. Was that at all contradictory of her sworn testimony? 
I do not believe it was? A. She said that they stopped and 
got gas and he also testified that they stopped at Petland; 
she did not remember whether she did or not. 

The Deputy 'Commissioner: She testified that they 
stopped some place. 

By Mr. O’Donoghue: 

Q. Did you go to Petland to inquire — they ordered any 
beer or if you could get beer there? 

Mr. Myers: Answer the question. 

The Witness: Certainly I went there. 

By the Deputy Commissioner: 

Q. Did you? A. Yes. 

By Mr. O’Donoghue: 

185 Q. What did you find? A. You do not think the 

proprietor would admit it? 

By the Deputy Commissioner: 

j 

Q. Will you just answer the question? A. He told me 
he did not recall them. 

By Mr. O’Donoghue: 

Q. He told you that he did not recall them ever stopping 
there? A. If you would like to know- 
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Mr. Myers (interposing): I will ask him all when he gets 
through. 

The Deputy Commissioner: Just answer his questions. 

. 

By Mr. 0 ’Donoghue: 

Q. When you called on Mr. McNamee, did you suggest to 
him or did you attempt to suggest to Mr. McNamee that 
Mr. Payne was in—I mean that Mr. Payne was, qf course, 
not going down there in his official capacity and that in 
going down there he was acting outside of the scope of his 
employment and that he should so report that ? 

The Deputy Commissioner: I think that is a conclusion 
that I do not care to have in the record. That is what his 
conclusion would be. 

By Mr. 0 ’Donoghue: 

Q. Did you make any suggestion to Mr. McNaijiee about 
his report or the report that he should make? A. About 
his report? 

186 Q. About his report of the accident? Aj Mr. Mc¬ 
Namee personally advised me of this accident after 
the man was buried. That was the first notice I had. They 
waited until the man was buried that afternoon and then 
they called me up by telephone; it was on Fridav and the 
accident occurred, I think, on the 14th. 

Mr. Myers: Yes; that is correct. 

The Deputy Commissioner: That is correct. 

The Witness: Then, the following Friday, whatever that 
date was- 

The Deputy Commissioner (interposing): The 14th of 
July would be on Tuesday. 

The Witness: The next Friday, the 14th was the day the 
accident occurred. 

Mr. McNamee called me up by telephone on the afternoon 
of July the 17th and reported the accident to me by tele¬ 
phone, and it was the first notice that I had of th^ accident, 
as I say. 

I asked him where the accident had occurred, and he told 
me near a place called Accotink, and also told m^ that Mr. 
Payne was buried that morning. 

I asked him then what was his territory and he told me 
“Virginia”, and I asked if he would please send ip. a report 

I 
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and also supplement it with a letter setting forth the facts 
that Mr. Payne’s territory was Virginia. 

187 The reason that I asked for that is that we carry 
a blanket policy for the R. K. 0. covering every State 

in the United States, covering employees in all the States. 

By Mr. 0 ’Donoghue: 

Q. After you learned from Mrs. Maury, according to 
your testimony here, that she and Mr. Payne had been 
drinking, in order to verify that you consulted, or did you 
consult the doctor who attended Mr. Payne in his last ill¬ 
ness and examined Mr. Pavne shortlv after the accident, 

W 1 i 

Dr. Moore in Alexandria? A. I interviewed him, yes. 

Q. What did he say? 

Mr. Myers: I object to that. Mr. Fairbank is now testi¬ 
fying for six or seven different witnesses. 

Mr. 0’Donoghue: He is testifying what other people told 
him. 

Mr. Myers: All I put him on the stand for was to rebut 
the testimony that I impeached and laid a ground for im¬ 
peachment for when Mrs. Maury testified. 

I will be able to get into this record the report of a de¬ 
tective investigation if it goes as far as he thinks it is going 
with this. I went to the trouble and engaged a private de¬ 
tective to investigate this and according to this system of 
putting in testimony I will be able to get that statement in 
the record. 

The Deputy Commissioner: I think that as long 

188 as the witness comes on the stand and testifies as to 
what occurred that Mr. 0’Donoghue has a right to 

ask the questions covering his investigations. He was put 
on to testify as to what his investigation was and this is an 
examination testing the accuracy of that testimony. 

Mr. Myers: Now, I beg your pardon. I limited myself 
to repeating just those portions of Mrs. Maury’s testimony 
that took me by surprise at the time and when I laid the 
foundation for this very testimony. I laid that foundation 
when the lady first testified. 

If I had known it was to be like this why, then, what we 
should do is to have the entire record of the conversation 
between Mrs. Maury and Mr. Fairbank and, if you go into 
it, there will be other very interesting testimony, I am sure. 
Mr. 0 ’Donoghue: I object to this statement. 
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Mr. Myers: Certainly you would. You object, but you 
are going so far afield- 

The Deputy Commissioner (interposing): T|iere is no 
need of all this in this case. If there is any fact pertinent to 
the case it can be introduced either on direct 6r rebuttal 
testimony and I want all the facts that I can get i)i this case. 
There is no need of taking up times with things that are 
not important. 

I do not know the importance of what you are trying to 
get at, Mr. O’Donoghue. 

189 Mr. O’Donoghue: I just want to give tl^e Commis¬ 
sion an idea of what this testimony of tikis man is. 

He is put on here not because he knows anything* about the 
case but simply because, according to his own testimony; 
Mrs. Maury apparently testified unfavorably to what they 
had expected and they are now trying to contradict her 
statement, and she knew the facts, they are trying to con¬ 
tradict the statement of one who knew the facts by contrary 
statements of one who does not know anything about it 
at all. 

. Now, just to show you what his investigation pf this case 
consisted of- 

The Deputy Commissioner (interposing): I think if I 
remember rightly, while in Mrs. Maury’s appaitment you 
showed that she was called upon by Mr. Fairbank at a cer¬ 
tain time and when she was sick and nervous and was un¬ 
able to give a coherent statement. That is not the word you 
used exactly but I understand that was your purpose. 

Mr. Myers: I guess she said she did recollect what hap¬ 
pened. 

The Deputy Commissioner: And she did give ^ome state¬ 
ment ; she said that she was so disturbed that sh^ could not 
remember what she said. 

Mr. 0 ’Donoghue: But she denied absolutely having taken 
anything to drink. 

The Deputy Commissioner: I do not think that is 

190 important inasmuch as there is something to show 
that they went aside from his duty. Mr. Miyers’ pur¬ 
pose in putting his testimony on was to show lihat he in¬ 
dulged in some pleasurable repast of his own, outside of 
the scope of his duty. 

8—5929a 
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Mr. Myers: Yes; it is not a question of contributory neg¬ 
ligence at all, but it is an element in the picture. 

Mr. O’Donoghue: Am I not allowed to show contrary, 
that he was not drinking! 

The Deputy Commissioner: I do not understand the im¬ 
portance of it. 

Mr. O’Donoghue: If it is important for him to put it in 
it is important for me to rebut it. I have a right to meet 
the evidence on drinking just as well as he has a right to 
put it in. It was on my understanding of the case, as stated 
by Mr. Myers, that I omit Dr. Moore, because Mr. Myers 
said there would be no question of intoxication in the case. 

Mr. Myers: You have no right to contradict the evidence 
of drinking by an investigator- 

Mr. O’Donoghue (interposing): I would like to know how 
far his investigation has gone. 

Q. What did Dr. Moore- 

By the Deputy Commissioner: 

Q. In your investigation, what did Dr. Moore say to 
you with reference to the findings of alcohol on the man! 

By Mr. 0 ’Donoghue: 

191 Q. Evidences of drink! A. Mr. Moore- 

Mr. Myers (interposing): Just a minute. You are get¬ 
ting Dr. Moore’s testimony in now through Mr. Fairbank. 
Then I can get Mr. Mackey’s testimony in, what he said, 
and his conversation. There is no reason in the world why 
I can’t do that. 

Mr. O’Donoghue: I am cross examining him. 

Mr. Myers: Then you are going away outside the record 
in the case. 

The Deputy Commissioner: The difference is this: this 
man is being asked for some statement from the attending 
physician. I do not -know what the materiality of it is. 

Mr. O’Donoghue: It may save us from getting the physi¬ 
cian here. 

The Deputy Commissioner: Answer the question. 

Mr. Myers: Before that I want this answer to rebut that. 
I can ask Mr. Fairbank what the lady told him- 
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I 


The Deputy Commissioner (interposing): Y 
permitted to ask him any question you like. 

Go ahead. 

Mr. Myers: That is fine. 


Ou will be 


By Mr. O’Donoghue: 

Q. Will you answer the question? A. He told me he 
found no trace that he had been drinking. 

Mr. O’Donoghue: That is all. 

192 Redirect examination. 


By Mr. Myers: 

i 

Q. Now, on the second trip when you were| there, you 
had a conversation with the attorney for thb lady, Mr. 
Crandall Mackey? 

Mr. O’Donoghue: I object to that as being leading. 

The Witness: I did have a conversation with Mr. 
Mackey. | 

Bv Mr. Mvers: ! 

* 

Q. What was the conversation that Mr. Mackley had with 

vou? 

* 

Mr. O’Donoghue: I object to that as being hearsay. You 
are not- 

The Deputy Commissioner (interposing): ^Ve are try¬ 
ing to get the facts. You have done as much] objecting, I 
think, as anyone. 

Mr. Myers: I certainly have. 

The Deputy Commissioner: If there is any fact relating 
to this I want to know it. I do not care to he^r any testi¬ 
mony on hearsay on top of other hearsay. 

I want to hear what this man found in tlie case with 
reference to the conversation of this woman! and partic¬ 
ularly as you raised the question of drunkenness what the 

doctor found. The question- 

Mr. Myers (interposing): You want to knchv what Mr. 
Mackey said at the time the lady was present? 

193 The Deputy Commissioner: I do not care about 
that. Mr. Mackey is not here. 

Mr. Myers: Neither is Dr. Moore here. 
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The Deputy Commissioner: He was put on to testify as 
to his findings on examination- 

Mr. Myers (interposing): Could not he be allowed to 
tell what his findings were? This is still part of his in¬ 
vestigation. 

The Deputy Commissioner: Yes, but I won’t allow the 
testimony of Mr. Mackey. He was told by some one that 
some one told some one that some one said this. 

Mr. Myers: I said that Mr. Mackey was present at the 
time of the conversation. 

The Deputy Commissioner: You are asking him to say 
what Crandall Mackey said that she said to him at the- 

Mr. Myers (interposing): At the time. 

Mr. O’Donoghue: Cannot you see the distinction, Mr. 
Myers? Dr. Moore actually knows what he was talking 
about. Mr. Mackey said something about what somebody 
told him that she said. 

Mr. Myers: I cannot see anv difference. 

The Deputy Commissioner: The question and the an¬ 
swer will be ruled out. 

Bv Mr. Myers: 

194 Q. Now, Mr. Fairbank, you did make a full inves¬ 
tigation of this case? A. I did. 

Q. And you went to the extent of employing a detective? 
A. Yes. 

Q. Who went down to Petland? A. Yes. 

Mr. O’Donoghue: I object to the questions as being 
leading. 

By Mr. Myers: 

Q. And you made a full investigation from every stand¬ 
point, not only from Mrs. Maury- 

The Deputy Commissioner (interposing): Are you in¬ 
structing him or asking him a question? 

Mr. Myers: I am asking him 4 4 Did you ’ ’. 

The Deputy Commissioner: No, you did not. 

By Mr. Myers: 

Q. Did you make a full investigation in this case, in¬ 
cluding an attempt to verify every statement given to you ? 

A. I did. 
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Q. In order to secure the entire truth, and nothing but 
the truth? A. I did. 

Q. Were the same people running Petland fit the time 
that you went to investigate it as were running it at the 
time the accident happened? Do you knj>w or don’t 

195 you know? A. I don’t know. 

Q. Now, with reference to your contacts with the 
employer in this case: Have you ever been abl^ to get any 
cooperation on the part of the employer in endeavoring to 
seek the truth or true facts in this case? A. I h^ve not. 

Mr. Myers: That is all. j 

The Deputy Commissioner: Are there any further ques¬ 
tions, Mr. O’Donoghue? 

Mr. O’Donoghue: No. 

The Deputy Commissioner: Just a moment, before Mr. 
Fairbank leaves. 

Q. Has the employer refused to make proper report in 
the case as is required by the law, so far as you know? A. 
By filling out these forms? 

Q. Yes? A. No, sir; the only reports he w^s asked to 
send in was the 302 and a letter. 

Q. And he did that? A. Yes. ! 

The Deputy Commissioner: All right. 

(The witness thereupon was excused and retired from 

the witness stand.) 

. 

196 Thereupon Emmett O’Connor was called as a wit¬ 
ness for and on behalf of the respondent and, hav¬ 
ing been previously duly sworn by the Deputy Commis¬ 
sioner, assumed the witness stand and, upon examination, 
testified as follows: 

Direct examination. j 

By Mr. Myers: j 

I 

Q. State, please, your full name? A. Emmetjt O’Connor. 
Q. What is your address? A. Investigator. | 

Q. What is your address? A. 5007 14th Street, North¬ 
west. 

Q. You are a member of the field service, investigating 
division of the Compensation Commission? A|. Yes, sir. 
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I 

Q. What are your duties in that respect? A. To in¬ 
vestigate all claims that are given me by the office. 

Q. Did you have occasion to investigate a claim with 
reference, particularly, to the case in which you are testi¬ 
fying? A. I did. 

Q. The case of Gerald Payne? A. I did. 

Q. And in your investigation did you have occa- 

197 sion to accompany Mr. Fairbank to the apartment 
of a Mrs. Maury on Connecticut Avenue on July 

31st? A. Yes. 

Q. And- A. (Interposing.) I met Mr. Fairbank out 

there at about 6:30. 

Q. Will you state what happened? A. Mr. Fairbank 
and I went in to see Mrs. Maury. She was in bed. Her 
mother and Mr. Crandall Mackey were there. 

Mr. Fairbank asked her a couple of questions relative 
to her movements on the day in question and Crandall 
Mackev intervened and said that she was in no condition 
to give any evidence and, furthermore, she should not and 
he did not want her to speak at this time; that he •would 
give her statement to the Compensation Commission when¬ 
ever Mr. Hoage asked for it. 

I asked her at the time if she was with Mr. Pavne at the 
time of the accident and she said “Yes”, and I then asked 
her what time they left the apartment and she said “About 
5:30” and I then asked her if it was her intention to re¬ 
turn to Washington that night or his; my recollection is 
that she said that she was to return; as to Mr. Payne’s 
further movement she did not say, and then Mr. Mackey 
put his foot down hard and he would not allovr her to an¬ 
swer anything further. 

Q. Did you at the time ask any question with reference 
to whether it -was a business trip or not? A. I be- 

198 lieve that was incorporated in the second question. 

I did ask her if he was going down there on busi¬ 
ness and my—I think she said “yes, he was”. 

Mr. Myers: I have no further questions. 

Cross-examination. 

By Mr. O’Donoghue: 

Q. Mr. O’Connor, is your impression or best recollection 
that Mrs. Maury -was to return alone? Is that what she 
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said? A. I do not know whether she specified that or not, 
specifically. 

Q. You know that she was going to return? A. Yes. 

Q. That is what she said? A. That they were on their 
way to Virginia to get dinner; that was about the con¬ 
versation. 

Q. Did she make any statement or say in response to a 
question that she had been drinking or that Mr. Payne 
had been drinking? A. She said that they had 0 few shots 
of gin before thev left. 

Q. Did Mr. Fairbank ask her any questions as to the 
speed of the car, the circumstances of the accident, or any¬ 
thing like that? A. No, not to the best 6f my recol- 
199 lection, he did not; He did not have much of a chance 
to question her before Mr. Mackey interfered with 
his objections. 

Q. How do you recall the question as to whether Mr. 
Payne told her whether he was on business or pleasure? 

Mr. Myers: He did not say that. That was not a ques¬ 
tion. 

The Deputy Commissioner: No. 

By Mr. O’Donoghue: 

Q. What was your recollection of that question? A. I 
asked him what they were doing in Virginia hnd she said 
that they were on their way over there to getj dinner and 
he was going on, as I recollect it. 

Mr. O’Donoghue: That is all. 

(The witness thereupon was excused and Retired from 
the witness stand.) 

The Deputy Commissioner: Is that all your fitnesses? 

Mr. Myers: That is all I have. 

The Deputy Commissioner: That is your casO? 

Mr. Myers: Yes. 

The Deputy Commissioner: And is that yokr case, Mr. 
0 ’Donoghue ? 

Mr. O’Donoghue: Since we have the unusual procedure of 
impeaching one’s own witness, I have certain corroborating 
witnesses. 
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The Deputy Commissioner: When did you find out that 
they were witnesses and what were they to corrobo- 
200 rate ? 

Mr. O’Donoghue: I beg your pardon? 

The Deputy Commissioner: I said: When did you find 
out that they were witnesses and what they were to cor¬ 
roborate? 

Mr. O’Donoghue: After I got the impression that Mr. 
Fairbank would be put on to show contradictory state¬ 
ments, then I inquired among certain persons that I know 
knew’ Mrs. Maury, and so forth, and had had conversations 
writh her in regard to this, and I have three of them, two 
of them, at any rate, and I w’ould like to put them on to 
testify to the fact that Mrs. Maury told them the same facts 
that she told here in her sw T orn testimony given in her 
apartment. 

The Deputy Commissioner: That would be cumulative 
testimony?' 

Mr. O’Donoghue: Yes; but if they are permitted to rebut 
to show’ previous contradictory statements, I am entitled 
to show’ this. 

The Deputy Commissioner: Do you know’ wdiat this tes- 
timonv is? Is so, did vou know that vou had these wit- 
nesses before? 

Mr. O’Donoghue: Yes; but I was saving them for rebut¬ 
tal. They are only proper after Mr. Fairbank was put on. 
I could not put them on before. 

Mr. Myers: Of course there is nothing in the record; 
wras nothing for rebuttal except Mr. Payne’s brother. 

The Deputy Commissioner: You had his name 
201 here. 

Mr. O’Donoghue: Yes, and Mr. Di Leo. I stated 
that he w’ould call i up. I did not know about him. 

The Deputy Commissioner: What can they testify to? 

Mr. O’Donoghue: They can testify to the fact that in 
conversations that they had with Mrs. Maury she told them 
that Mr. Payne told her that he was on business, that he 
had to meet his boss in Norfolk, that they were not drink¬ 
ing; substantially, in other words, they will testify to the 
fact that she told them just what she said in her sworn tes¬ 
timony before this Commission, contradictory to what Mr. 
Fairbank said she said. 

If Mr. Myers will admit that- 
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Mr. Myers (interposing): It is absurd; of course I won’t. 

Mr. 0 ’Donoghue: Then I will put them on. 

Mr. Myers: Do what you want. It is up to the Commis¬ 
sioner to rule how long we will keep this up. 

The Deputy Commissioner: You won’t keep it up any 
longer than this afternoon. 

Did you have any knowledge at all that Mr. Fairbank 
would testify in this way and that this testimony would be 
put on, so as to rebut it? 

Mr. 0’Donoghue: What? 

The Deputy Commissioner: When did you have the 
knowledge of this? 

Mr. 0’Donoghue: I suspected it at the heading in Mrs. 
Maury’s apartment. 

202 The Deputy Commissioner: Is that the reason that 
you have asked these men to come dowii? 

Mr. 0’Donoghue: Yes. 

The Deputy Commissioner: All right. I will allow you 
to bring them in as witnesses as long as th^t testimony 
is in. s 

Mr. Myers: If I am not positive I think th^ record will 
show that he knew it on the 8th of December. 

Mr. 0’Donoghue: That is when I say. That is just what 
I say about it. 

The Deputy Commissioner: All right, call }n your wit¬ 
ness. 

Thereupon Richard T. Payne was called as ^ witness for 
and on behalf of the claimant and, in rebuttal, having pre¬ 
viously been duly sworn by the Deputy Commissioner, as¬ 
sumed the witness stand and, upon examination, testified 
as follows: 

Direct examination. 

By Mr. 0 ’Donoghue: j 

Q. State your full name? A. Richard T. Payne. 

Q. What relation are you to the deceased, Gejrald Payne? 
A. I was his brother. 

Q. Now, some time shortly after—directing your 

203 attention to the latter part of July, the iaccident oc¬ 
curred on July 14th, I believe; did yoij have occa- 
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sion to call upon Mrs. Maury, Mrs. Ethel Maury, at her 
apartment on Connecticut Avenue? A. I did. 

Q. What was the occasion and did it happen? 

Mr. Myers: And what date, please? 

By Mr. O’Donoghue: 

Q. And the date, please? A. It was shortly after she 
came back from the hospital. 

Q. What day was that? A. I cannot tell you what day 
it was. 

Q. How soon? 

Mr. Myers: We have to have some approximate date. 

The witness: She had not been out of the hospital more 
than a vreek. 

By Air. O’Donoghue: 

Q. Within a week. And of course we know when she 
came out. 

Bv Mr. Myers: 

Q. Do you think it was before the 31st of July? A. I 
will tell vou when it was; it was the dav after some insur- 
ance man had been there to see her. 

Q. What insurance man was that? A. I don’t know. 

Q. Did you have knowledge that there was more 
204 than one insurance man that called on her? A. No. 

Q. You did not have that knowledge? A. No. 

By Mr. O’Donoghue: 

Q. Now, what was the occasion of your visit? A. I went 
to Mrs. Lockwood’s and she informed me that some one 
had been down to Mrs. Maury and told her that Mrs. Payne 
was entering suit against her. I told her that was not 
true; she said “Would you like to go down there?” 

Q. Down where? A. To Mrs. Maury’s apartment. 
They lived a short way from each other on Connecticut 
Avenue, and I told her “All right” and I said that if she 
came along we would. We went down and I inquired how 
she was and I assured her then that Mrs. Payne was en¬ 
tering no suit against her at all, and she said that this in- 
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surance man or some one had been there and that they 
wanted her to sign a statement or make a statement that 
they were both drunk; she said she refused to d<p it. 

Q. Now, on that occasion- A. (Interposing.) Be¬ 

cause they were not. 

Q. Did Mrs. Maury tell you- 

Mr. Myers (interposing): Wait a minute. Don’t ask 
what Mrs. Maury told him. Let’s get everything. 

By Mr. 0 ’Donoghue: 

205 Q. Tell us everything that you remember- 

Mr. Myers (interposing): Let’s have it all. 

The Witness: Sure. 

i 

By Mr. 0’Donoghue: 

Q. Let us have it; that is what we want. A. I also asked 
her whether Mr. Payne was going—where Mr. rayne was 
going and she said that he was going on to Norfolk to 
meet his boss on Wednesday, and then I sat ancj asked her 
how she was, and we left. 

Q. Was anything said about drinking, or be}ng drunk? 
A. Yes. 

Q. Did she say anything about that? A. Yes, there was. 
Q. What did she say? A. She said that this man came 
there and asked her to make a statement that thev were 
both drunk and she said that she would not do it because 
they were not, and there was no drinking. 

# 

Mr. 0’Donoghue: All right. 

Cross-examination. 

By Mr. Myers: 

Q. These men—what men came there? A. I told you I 
did not know. 

Q. Was there more than one man that came there? A. 
There may have been one or two. 

206 Q. Was it “this man” or “these men” that you 
have been talking about? A. All right, man. 

Q. Your testimony is to be changed to only one man that 
called on her about the date that she spoke about ? I want 
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to be sure about that. A. She said an insurance man, or 
men. 

Q. You do not recall whether it was tvro men or one man? 
A. No I don’t recall which one it was. 


Q. Now, Mr. Payne, you went to the scene of the acci¬ 
dent? A. Yes. 

Q. When did you arrive ? A. I would say about 5 o ’clock 
in the morning. 

Q. And how long were you at the scene of the accident? 
A. I was there long enough to get the man out of bed- 

Q. (Interposing.) What man did get out of bed? A. 
Mr. Anderson. 

Q. I see. What did you get Mr. Anderson out of bed 
for? A. I wanted to see the car, and find out where the 
accident was. 

Q. Did you get anything from him at the same time you 
were there? A. No. 

Q. Did you not get any package from him at the 
207 time vou were there? A. I did not. 

Q. Nothing was delivered to you at that time that 
came out of the car? A. Not to me. 

Q. You did not get any woman’s apparel that came out 
of the automobile? A. I did not. I asked him if there 
was a suitcase or a parcel there. 

Mr. O’Donoghue: What is that? I object. 

The Deputy Commissioner: I will have to allow him 
some leeway. 

Mr. O’Donoghue: Yes. 

The Witness: I asked him if there was anything like that 
there and he said “No”, he said there was not. 

By Mr. Myers: 

Q. You are quite positive you did not get a hand bag 
belonging to Mrs. Maury at the time you went to the 
garage? A. I did not, and I was told there was no hand 
bag. 

Q. You had a thorough investigation of all the facts and 
a thorough discussion of the facts of this accident at the 
garage with the garage people, did not you, Mr. Payne? 
A. Well, yes. 

Q. You talked to Mr. Dunn, a witness here? A. Yes. 
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Q. And to Mr. Wilmer Anderson? A. Yes. 

208 Q. And also to Hampton Taylor, too? A. Who, 
the colored boy? 

Q. Yes? A. Yes. 

Q. You worked on the investigation of this cas£, did not 
you? A. Well, no more than to go down and try Ijo find out 
how the accident was, and different things about i)t. 

Mr. Myers: I have no further questions. 

Redirect examination. 

. By Mr. O’Donoghue: j 

Q. Mr. Payne, as regards working on this case: | were you 
informed that Mrs. Maury was threatening a su|t against 
your sister-in-law Mrs. Payne? A. Yes, by Mrs. Lockwood. 

Q. Was that one of your modes in gathering such evi¬ 
dence as you were able to? A. Yes. 

Q. Just one thing more: When did you see yoiir brother 
after the accident ? A. I saw him at about 11:30. 

Q. 11:30? A. That night. 

Q. About five hours, I suppose, four or five hours 

209 after the accident. A. Yes. 

Q. Did you notice any evidence of drink on him? 

A. None at all. I asked the doctor- 

Q. (Interposing.) Did you have a conversation with your 
brother? A. I certainly did. I took hold of hi^ arm and 
I held his arm, and I held him down in bed. 

Q. If he had been drinking six or seven hours previous to 
that, would you have been able to tell it on his breath? 

The Deputy Commissioner: Strike out the question. 

The Witness: I know the smell pretty well. 

The Deputy Commissioner: Strike out the question and 
the answer. 

Mr. 0 ’Donoghue: I think that is all. 

Mr. Myers: I have not further questions. 

The Deputy Commissioner: You may be excused. 

(The witness thereupon was excused and retire^ from the 
witness stand.) 

Thereupon Joseph Di Leo was called as a witness for and 
on behalf of the claimant and, in rebuttal, haying been 
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previously duly sworn by the Deputy Commissioner, as¬ 
sumed the witness stand and, upon examination, testified 
as follows: 

210 Direct examination. 

By Mr. 0 ’Donoghue: 

Q. What is your name? A. Joseph Di Leo. 

Q. What is your occupation? A. Attorney. 

Q. Are you a jnember of the District of Columbia Bar? 
A. Yes, sir. 

Q. And do you practice here? A. Yes, I do. 

Q. Where do you live, Mr. Di Leo? A. 3900 Kansas 
Avenue, Northwest. 

Q. Directing your attention to July, 1931, where did you 
live then? A. 4550 Connecticut Avenue. 

Q. Did Mrs. Elizabeth Maury live at that apartment ? A. 
Yes, she did; she occupied, I think, Apartment 111. 

Q. Shortly after July 14th, or after July 15th, around 
July 15th or July 16th or the 17th, of that month, did you 
have a conversation with Mrs. Maury respecting an acci¬ 
dent occurring near Accotink on the Washington-Richmond 
Highway? A. Yes; she sent for me, called for me to get 
dowm and have a talk with her. I asked her at the time—I 
said: “Now, I am practicing law”, I said, “Do you want 
advice? Do you want to retain me or what do you 

211 want me to do?” And she said: “No, I don’t want 
to retain you; I am going to give you some informa¬ 
tion and you can tell me what to do. I don’t know what to 
do with it. I may be in some trouble and I may not”, and 
she went on to tell me the whole story, what took place 
and how, all the facts relative to this trip to Richmond or 
to Norfolk on the way down there. 

Mr. Myers (interposing): Wait a minute. Why not bring 
Mr. Crandall Mackey in again? 

By the Deputy Commissioner: 

Q. Tell what she told you, not what you think; just what 
she told you. 

By Mr. O’Donoghue: 

Q. Just what she told you about the accident? A. She told 
me that she started from Washington and that Mr. Payne 
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— her to accompany him on the way down to Richmond, 
and that after she got to Richmond she was to t^ke a bus 
and come home again, they were going to see Mi^. Payne’s 
aunts, or something, there, and she was to take 4 bus and 
come home again. 

I had asked then if they had been drinking and she said 
that she had a drink or two, but she said that there was not, 
no one was intoxicated; then I asked her who whs driving 
the car and she told me Mr. Payne was driving tl^e car and 
I said: “Well, tell me in full, just exactly at tfye time of 
the accident what happened”. 

Now—she said “We were going along”- 

212 The Deputy Commissioner (interposing): I don’t 
think that we need that. 

Mr. O’Donoghue: No. 

Q. What did she say, if anything, about whbther Mr. 

Payne was going- A. (Interposing.) He was on his 

wav to meet one of the members of the firm of the R. K. 0. 
* 

on business at Richmond, I believe it was, or somewhere 
down along the line; I don’t know whether it was Richmond 
or Norfolk. She was on her way down there. 

Q. Did Mrs. Maury say anything about Mr. Payne and 
she just going on a pleasure trip and that they were to 
return together! A. No, sir; she said that he had asked 
her relative to accompany^ him, but he was gqing down 
there on business and she had to take a bus bach here. 

Mr. O’Donoghue: That is all. 

Cross-examination. 

By Mr. Myers: 

Q. Where was it that Mrs. Maury—why was sl^e worried 
about the fact, the question that you asked antjl that she 
answered about whether she was driving the c4r or not? 
A. I did not make that statement. 

Q. What did she say about who was driving thb car? A. 
I did not make that statement- 

213 Q. (Interposing.) What did she tell voulabout who 
was driving the car and what was your inquiry that 

you made along those lines? A. I was trying to help her 
out, to advise her accordingly. 

Q. I did not ask you that. In your conversation with 
Mrs. Maury the question came up as to who was driving the 
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car! A. Naturally. 

Q. I say that there was some anxiety at that time, wasn’t 
there? Answer me if you know. 

Mr. O ’Donoghue: He has not testified that there was any 
anxiety. 

Mr. Myers: I am asking him why, if he knows. 

Q. Was there any anxiety, Mr. Di Leo, with reference to 
that ? A. I believe I testified to that. 

Q. I am not asking you that. 

The Deputy Commissioner: He asked her who was driv¬ 
ing the car, he said, though he did not say anything about 
“anxiety”. 

By Mr. Myers: 

Q. I am asking you if there was any anxiety A. No, sir; 
I called in to give her advice. 

Q. Did you represent Mrs. Maury thereafter? A. No, 
sir, I could not say that I did represent her. 

214 Q. You represented Mrs. Maury at that time? A. 
No, sir, not at that time. 

Q. Do you represent her now A. No, sir. 

Q. When did you represent Mrs. Maury? A. I started to 
represent her; I never was retained on the case. 

Q. You never were retained on the case? A. No, sir. 

Q. You never were in a position where you could discuss 
the matter on behalf of Mrs. Maury? A. Not in the sense 
of an attorney and client, no, sir. 

Q. Do you recognize that letter (indicating a written 
document)? A. (After examining the document.) Yes, sir. 

Q. Is that your signature on it? A. That is my signature 
on there. 

The Deputy Commissioner: Is that all? 

Mr. Myers: All right, thank you, sir. 

Mr. O’Donoghue: May I see it? 

Mr. Myers: You certainly may. 

(The document in question was handed to Mr. 0’Dono¬ 
ghue for his examination.) 

Mr. Myers: I want to read a portion of this: 

“A claim has been placed in my hands by my 

215 client, Mrs. Elizabeth M. Maury, against your con- 
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cern for damages sustained to her personally, by vir¬ 
tue of an automobile accident involving one Gerald H. 
Payne, your agent, and employee, on or about July 15th, 
1931, while en route to Richmond, Virginia, on business for 
your concern. 

“Mrs. Maury, who was invited to accompany Mr. Payne, 
during a part of his trip to Richmond, Va. While en route 
on the Richmond Highway, near Ft. Humphreys, Va., your 
agent and employee Mr. Payne, so negligently and care¬ 
lessly operated his automobile, in which he, Mr. Payne, and 
my client met with an accident that resulted in ^erious and 
permanent injury to my client, Mrs. Maury. 

“Since the accident I have secured two witnesses, the 
only eye witnesses to the accident, who saw the accident 
and who have come voluntarily to my office to furnish in 
detail the complete details of the accident. 

‘ 4 If some steps are not taken to settle this matter by Sep¬ 
tember 19th, 1931, my client has instructed me fo start the 
proper proceedings in order to secure from yoii what she 
is legally and morally indebted to be paid, for the afore¬ 
said mentioned damages and injuries sustained” 

Q. Does that refresh your recollection that ylu were re¬ 
tained by Mrs. Maury? A. I still maintain that I was not 
retained. I represented her in a sense there, as I 
216 stated, but I never received compensation as a re¬ 
tainer fee. 

Q. Did Mrs. Maury tell you that she had calls by more 
than one insurance adjuster at the time that she was sick at 
home? A. That was about the first conversation I had with 
her, the first time two men called on her. 

Q. And they were—She did tell you that the^e had been 
more than one insurance adjuster there to see her? A. I 
said that there were two. 

Mr. Myers: That is all. 

Mr. O’Donoghue: I think that is all. 

(The witness thereupon was excused and retired from 
the witness stand.) 

Mr. O’Donoghue: The other witness, Mrs.Lockwood- 

Mr. Payne (interposing): She is working hnd can be 
dowe here in the morning. 

9—5929a 
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Mr. O’Donoghue: Or we can get her affidavit. I can get 
her affidavit, but that will be only cumulative. 

The Deputy Commissioner: Is that all ? 

Mr. O’Donoghue: That is all except that I would like to 
submit my brief of authorities. 

Mr. Myers: I will take a copy and answer it. 

The Deputy Commissioner: How long a time to do that 
do you want? 

Mr. Mvers: I will ask for a week. 

217 The Deputy Commissioner: All right. Have your 
brief prepared in a week, Mr. Myers, please. 

Mr. O’Donoghue: At this point I renew all my objections 
and exceptions to the testimony, especially of Mr. Fairbank. 

The Deputy Commissioner: All right. 

Mr. Myers: And I will renew my exceptions taken also. 

The Deputy Commissioner: Very well. 

That concludes the hearing. 

(Thereupon the instant hearing was concluded.) 

I hereby certify that the foregoing is a complete and 
accurate transcript of my shorthand report of the testi¬ 
mony and statements, etc., presented at the described 
hearing. 

H. S. MIDDLEMISS, 

Official Reporter . 

218 Stipulation. 

Filed April 22, 1932. 

******* 

It is hereby agreed and stipulated by and between the 
plaintiff, Employers’ Liability Assurance Corporation, 
Ltd., of London, England, through its counsel, Charles B. 
Tebbs and Frank H. Myers, and the defendant, Robert J. 
Hoage as Deputy Commissioner for the District of Colum¬ 
bia Employees’ Compensation District, through his coun¬ 
sel, Leo A. Rover, Esq., United States Attorney, and John 
J. Wilson, Esquire, Assistant United States Attorney, as 
follows: 

1. That no request for a trial de novo on the jurisdic¬ 
tional questions involved in the compensation case of Ethel 
M. Payne, employee, vs. R. K. 0. Distributing Corporation, 
employer, which is the substance of this injunction pro- 
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ceeding, shall be requested by either the plaintiff or the de¬ 
fendant but both parties shall stand upon the record of 
the testimony taken before the Deputy Commissioner at 
the hearings on December 8, 1931, January 20,! 1932, and 
February 11, 1932. 

2. That the hereto attached copy of the compensation 
order filed by Deputy Commissioner Hoage on February 
29, 1932, shall be taken and considered as a part of plain¬ 
tiff’s bill in the above entitled equity cause in lieu of ex¬ 
hibit “A” purporting to be a correct copy of sajd compen¬ 
sation order. 

3. That paragraph 13 of plaintiff’s bill for j injunction 
shall be replaced by the following paragraph which shall 
be read and considered by the Court in lieu thereof: 

13. Plaintiff avers and charges that said compensation 
order filed February 29, 1932, with its findings of fact and 
award is “not in accordance with law” and is not 
219 supported by, but is directly contrary tp, the evi¬ 
dence presented to the defendant Hoage at said 
hearings and that the award issued by said defendant 
Hoage is not established by the evidence but is based upon 
conjecture inconsistent with established facts ajid circum¬ 
stances and is arbitrary and unreasonable. Thje facts be¬ 
fore defendant Hoage were practically undisputed and the 
conclusions reached by said defendant Hoage tfyat (1) the 
locality of the place of the injury in Virginia would not 
preclude him from assuming jurisdiction in this case and 
(2) that the injury was received by the employee during 
the course of and arising out of his employment at the time 
are wholly inconsistent with the evidence before said de¬ 
fendant Hoage. 

EMPLOYERS’ LIABILITY ASSURANCE 
CORPORATION, LTD. OF LONDON, 
ENGLAND, 

By CHAS. B. TEBBS, 

FRANK H. MYERS, 

Its Attorneys. 

ROBERT J. HOAGE, 

Deputy Commissioner , 

By LEO A. ROVER, 

United States Attorney. 

JOHN J. WILSON, j 

Assistant United States Attorney. 
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220 United States Employers ’ Compensation Commis¬ 

sion, District of Columbia Compensation District. 

In the Matter of the Claim for Compensation under the 
District of Columbia Workmen’s Compensation Act. 

Case No. 1172-2. 

Mrs. Ethel M. Payne, Claimant, 

vs. 

Radio-Keith Orpheum Distributing Corporation, Em¬ 
ployer; Employers’ Liability Assurance Corporation, 
Insurance Carrier. 

Compensation Order—Aivard of Compensation. 

Such investigation in respect to the above-entitled claim 
having been made as is considered necessary, and hearings 
having been duly held in conformity with law, the Deputy 
Commissioner makes the following 

Findings of Fact. 

That on the fourteenth day of July, 1931, Gerald Hobart 
Payne, hereinafter referred to as “employee”, was in the 
employ of the employer above named, whose address is 924 
New Jersey Avenue; N. Y., Washington, District of Colum¬ 
bia; that the employer was subject to the provisions of an 
Act of Congress approved May 17, 1928, entitled “An Act 
to provide compensation for disability or death resulting 
from injury to employees in certain employments in the 
District of Columbia, and for other purposes”; that the lia¬ 
bility of the employer for compensation under the said Act 
was insured by the Employers’ Liability Assurance Cor¬ 
poration; that on said day, the employee above named, 
while in the employ of the employer above named, and 
while performing service incidental to his general employ¬ 
ment, by the said employer, in the District of Columbia, as 
a salesman, sustained personal injury which arose 

221 out of and in the course of his employment and di¬ 
rectly resulted in his death on July 15, 1931; that 

while so employed, it became necessary for him to journey 



133 


R. J. HOAGE, DEPUTY COMMR., &C., ET A 

from Washington, D. C., to Norfolk, VirginiaL via Fred¬ 
ericksburg, Virginia, in furtherance of his employer’s busi¬ 
ness, and pursuant to general instructions compatible there¬ 
with; that while on the Washington-Fredericksburg road, 
and en route to carry into effect his employees instruc¬ 
tions, which took him thence to Norfolk, Virginia, the car 
he was driving left the road and was wrecked, and as a 
result thereof the employee herein sustained personal in¬ 
jury from which he died; that the employer controverted 
the compensation claim filed herein for the following 
reasons: 

(1) That the injury occurring in Virginia arid the work 
of the employee being mostly in Virginia, the Deputy Com¬ 
missioner for the District of Columbia Workmen’s Com¬ 
pensation Act was without jurisdiction, and the [case should 
be referred to the Industrial Commission at Richmond, Vir¬ 
ginia. 

(2) That the injury and death of the employee did not 
arise out of any in the course of his employment 

More specific findings of fact covering the points in con¬ 
troversy appear as follows: (1) The Radio-Kei1)h-Orpheum 
Distributing Corporation, whose main office is in the City 
of New’ York, maintains a branch office located in the Dis¬ 
trict of Columbia at 924 New Jersey Avenue, N. W. The 
branch office will hereinafter be referred to as! the 4 4 local 
office”. As an employer, the Radio-Keith-Orpheum Dis¬ 
tributing Corporation -was compelled to provide for the 
payment of compensation to its injured workmen as re¬ 
quired in Section 4 of the Act; this coverage extended to all 
employees connected with the local office. Gerald Hobart 
Payne was an employee of the local office of the Radio- 
Keith-Orpheum Distributing Corporation, the pontract of 
employment having been entered into in ihe District 
222 of Columbia, and by instructions of this local office he 
was assigned to his duties, and the details of carry¬ 
ing out his work and control over the employee were ar¬ 
ranged by the said local office; that under the Instructions 
which he received from this office in Washington, he was 
required to report to the local office each Saturday con¬ 
cerning the work done during the week, to attend local 
salesmen’s meetings, and to consult with the employer. On 
Monday of each week, the employee was required to report 



134 employees’ liability assurance corp. vs. 

to the local office and receive instructions for his duties for 
the coming week; that such instructions outlined for him 
in detail the route to be covered, and the various other de¬ 
tails of the work that he was required to do were subject 
to revision by the local office any time during the week 
while he was en 'route covering the assignment previously 
given to him. There was no office or place of business of 
the employer in the State of Virginia to direct the work or 
to give any instructions to the employee during the course 
of his work. All instructions to the employee emanated 
from the local office in Washington. 

(2) The facts upon which the finding that the injury and 
death of said employee arose out of and occurred in the 
course of his employment are more specifically set forth 
as follows: That the employee’s route fixed by the employer 
required him to go from Washington to Norfolk, Virginia, 
including stops at intermediate points beyond Fredericks¬ 
burg, Virginia. The customary and direct route lay di¬ 
rectly through Fredericksburg, Virginia, to his appointed 
places of contact. The employee left Washington, D. C., 
on Tuesday evening, July 14, 1931, at about 5:30 p. m., on 
the direct road leading from Washington, D. C., to 
223 Fredericksburg, Virginia, and it was upon this road 
that the fatal accident occurred. The employee was 
carrying out his employer’s instructions at the time of the 
injury and, although delayed by personal reasons in com¬ 
mencing the journey, he would have been able to perform 
the work outlined for him by the employer from the point 
of time, and to keep the appointment required of him by 
his employer in Norfolk, Virginia, on Wednesday, July 15, 
1931. While it is contended by the employer and insurance 
carrier that the employee by his own act had taken himself 
outside of the scope of his employment, the evidence in¬ 
dicates clearly, and it is found so as a fact that the em¬ 
ployee at the time of the accident was intent upon the jour¬ 
ney required of him by his employer and this was the para¬ 
mount purpose in view. The accident occurred before the 
employee had reached any of the intermediate points of 
his assignment. 

The employer had knowledge of the injury and death im¬ 
mediately and is therefore liable for necessary medical and 
hospital care and treatment; that the average weekly wage 
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of the employee was in excess of $37.50 per week; that 
Ethel May Payne, the claimant herein, was borh April 12, 
1894, and is the surviving wife of the deceased employee 
and as such is entitled to compensation in her own behalf 
in the amount of 35% of $37.50, or $13.13 per week; that 
Gerald Hobart Payne, who was born September 29, 1916, is 
the surviving child of the deceased employee, ^,nd as such 
is entitled to 10% of $37.50, or $3.75 per \yeek, which 
amount is to be paid to Ethel May Payne, the Another and 
natural guardian; that compensation is due to the above- 
named claimant beginning July 15, 1931, to February 23, 
1932, both dates inclusive, a period of 32 weeks, at $16.88 
per week, amounting to $540.16, which amount is due 
224 and payable; that Norval K. Tabler, Undertaker, at 
928 M Street, N. W., Washington, D. C., rendered 
burial services; that the amount for such services is in ex¬ 
cess of $200.00, and is payable to the claimant herein; that 
Attorney Daniel W. O’Donoghue, Jr., rendered legal serv¬ 
ices in behalf of the claimant herein, and for such services 
his fee is approved in the amount of $150.00 as reasonable. 

Upon the foregoing findings of fact, the Deputy Com¬ 
missioner makes the following: 

Award. 

i 

That the employer, Radio-Keith-Orpheum Distributing 
Corporation, and the insurance carrier, Employers’ Lia¬ 
bility Assurance Corporation, shall pay to tlje claimant 
herein compensation in her own behalf as surviving wife of 
the deceased employee, and in behalf of Gerhld Hobart 
Payne, minor child of the deceased employee, from July 15, 
1931, to February 23, 1932, both dates inclusive, a period of 
32 weeks, at the rate of $16.88 per week, amounting to 
$540.16, which amount is due and shall be paid! forthwith; 
shall continue to pay compensation to the claimant in her 
own behalf and in behalf of Gerald Hobart P^yne at the 
rate of $16.88 per week, payable every two weeks, until 
further order of the Deputy Commissioner; shaljl pay to the 
claimant herein as reimbursement for moneys expended by 
her for funeral services rendered in behalf of tl^e deceased 
employee the sum of $200.00; shall pay for necessary medi¬ 
cal and hospital care and treatment rendered ijn behalf of 
the employee; and shall pay to Attorney Daniel W. 


136 


employers’ liability assurance corp. vs. 


O’Donoghue, Jr., for legal services rendered in behalf of the 
claimant the sum of $150.00, which amount shall constitute 
a lien upon and be paid out of the unpaid install- 

225 ments of compensation to which the claimant is en¬ 
titled in her own behalf and in behalf of Gerald 

Hobart Payne, minor child of the deceased employee. 

Given under my hand at Washington, D. C., this twenty- 
ninth dav of Februarv, 1932. 

(Signed) R. J. HO AGE, 

Deputy Commissioner , District of 

Columbia Compensation District. 

Proof of Service. 

I hereby certify that a copy of the foregoing compensa¬ 
tion order was Sent by registered mail to the claimant, the 
employer, the insurance carrier, the attorney for the claim¬ 
ant, and the attorney for the respondent, at the last known 
address of each as follows: 

Name. Address. 

Mrs. Ethel M. Payne.231 Bryant St., N. E., 

Washington, D. C. 

Radio-Keith-Orpheum Distrib¬ 
uting Corporation.924 New Jersey Ave., N. W. 

Washington, D. C. 

Employers’ Liability Assur. 

Corp. 1 .725 Shoreham Bldg., 

Washington, D. C. 

Mr. Daniel W. O’Donoghue, 

Jr.!.Union Trust Bldg., 

Washington, D. C. 

Mr. Frank H. Myers.814 Securities Bldg., 

Washington, D. C. 

(Signed) R. J. HO AGE, 

Deputy Commissioner . 

Mailed February 29, 1932. 

226 Motion to Dismiss Bill for Injunction. 

Filed April 22, 1932. 

* # 1 * * • # • 

Now comes the defendant, Robert J. Hoage, deputy com¬ 
missioner, United States Employees’ Compensation Com- 
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mission, by his attorney, and moves this honorable court to 
dismiss the bill for injunction filed herein for thfe following 
reasons, to wit: 

1. That the bill does not entitle the plaintiff to any relief 
at law or in equity. 

2. That under the provisions of the Longshoremen’s and 
Harbor Workers’ Compensation Act (U. S. C. Title 33, 
Chapt. 18) as made applicable to the District of Columbia 
by Act of May 17, 1928 (D. C. Code, Title 19, Chapt. 2), 
the defendant had jurisdiction to award compensation to 
Ethel M. Payne and Gerald Hobart Payne, Jr., respectively 
widow’ and minor child of Gerald Hobart Paynk Sr., who 
died as a result of injuries sustained July 14,1931. 

3. That the bill contemplates that this honorable court 
will v’eigh the evidence in the matter presented before the 
deputy commissioner, defendant herein, to arrive at a con¬ 
clusion other than that found by the deputy commissioner 
in the face of substantial evidence to support his finding 
of facts, as shown by the transcript of testimony annexed 
to the bill, wfith respect to the finding that the employee sus¬ 
tained injuries arising out of and in the course of his em¬ 
ployment, within the meaning of section 2 (2) of the 
statute. 

4. That the compensation order, award of compensation, 
filed by the defendant February 29, 1932, complained of in 

the bill, is in accordance with law. 

227 5. For such other good and sufficient [reasons as 

may be shown. 

LEO A. ROVER, 

United States Attorney; 

JOHN J. WILSON! 

Assistant United States Attorney, 

Attorneys for the Defendant. 

Decree Permitting Ethel M. Payne to Interve 

Defendant. 

Filed April 29, 1932. 

• * • * • * * 

Upon consideration of the Petition of Ethel M. Payne 
for leave to Intervene in the above entitled cause it is by the 
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Court this 29 day of April, 1932, adjudged, ordered, and 
decreed that the said Ethel M. Payne, be and she hereby 
is permitted to Intervene in the above entitled cause as a 
partv defendant. 

JESSE C. ADKINS, 

Justice. 


On behalf of the Plaintiff I hereby consent to this 
Decree. 


FRANK H. MYERS, 
Attorney for Plaintiff. 


Motion of Intervening Defendant to Dismiss Bill for 

Injunction. 

Filed May 3, 1932. 

* * # # # * # 


Now comes the defendant, Ethel M. Payne, and having 
been permitted to intervene, and having been made a party 
defendant in the above entitled cause by Decree of the 
Court dated April 29, 1932, moves this Honorable Court to 
dismiss the plaintiff’s bill for injunction for the 
228 following reasons, to wit: 

1. That the bill does not entitle the plaintiff to 
any relief at law or in equity. 

2. That under the provisions of the Longshoremen’s 
and Harbor Workers’ Compensation Act (U. S. C. Title 35, 
Chapt. 18) as made applicable to the District of Columbia 
by Act of May 17, 1928 (D., C. Code, Title 19, Chapt. 2), 
the defendant had jurisdiction to award compensation to 
Ethel M. Payne and Gerald Hobart Payne, Jr., respec¬ 
tively widow and minor child of Gerald Hobart Payne, Sr., 
who died as a result of injuries sustained July 14, 1931. 

3. That the bill contemplates that this honorable court 
will weigh the evidence in the matter presented before the 
deputy commissioner, defendant herein, to arrive at a con¬ 
clusion other than that found by the deputy commissioner 
in the face of substantial evidence to support this finding 
of facts, as shown by the transcript of testimony annexed 
to the bill, with respect to the finding that the employee 
sustained injuries arising out of and in the course of his 
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employment, within the meaning of section 2 (2) of the 
statute. 

4. That the compensation order, award of compensation, 
filed by the defendant February 29, 1932, complained of 
in the bill, is in accordance with law. 

5. That the transcript of testimony annexed tcj the plain¬ 
tiff’s bill shows that there was substantial evidence to sup¬ 
port the finding of the defendant Robert J. Hoa^e, that the 
accident resulting in the death of Gerald Hobart Payne 
was in the course and arose out of his employment. 

6. For such other good and sufficient reasons as may be 

shown. 

229 DANIEL W. O’DONOGHUE, Jr., 

Attorney for Ethel M. Payne , Defendant. 

Service of copv acknowledged this 2nd dav of May, 1932. 

TEBBS & MYERS, 

Attorneys for plaintiff. 

T. 

Motion to Stay Payments of Compensation. 

i 

Filed Mav 10, 1932. 

%/ 7 

##*#### 

Now comes the plaintiff, Employers’ Liability Assur¬ 
ance Corporation, Ltd., by its attorneys, Charles B. Tebbs 
and Frank H. Myers, and moves this Honorable Court to 
grant a stay of the payments of compensation due under 
the award filed by the Deputy Commissioner, Respondent 
herein, on February 29, 1932, as set forth in tlhe prayers 
contained in its bill for injunction filed herein, for the 
following reasons, to-wit: 

1. That the plaintiff herein has challenged tljie jurisdic¬ 
tion of the Deputy Commissioner to make a valid award in 
Case No. 1172, -2, entitled “Mrs. Ethel M. Papne, claim¬ 
ant, vs. Radio-Keith-Orpheum Distributing Corporation, 
employer, and Employers’ Liability Assuranc^ Corpora¬ 
tion, Ltd., insurance carrier,” on the ground thjat the acci¬ 
dent in question resulting in the claim before said Deputy 
Commissioner occurred in the State of Virginia and that 
the relationship of master and servant had been j abandoned 
by the claimant’s decedent at the time of the accident, and 
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the provisions of said award are inoperable and without 
effect pending the determination of the jurisdictional ques¬ 
tions. 

230 2. That irreparable damage would ensue to the em¬ 
ployer and the insurance carrier, plaintiff herein, if 

the provisions of said award were enforced prior to the final 

determination of this Honorable Court on the question of 

the validitv of said award. 

* 

3. Preliminary examination of the Bill of Complaint on 
its face is sufficient to establish that plaintiff’s cause is a 
meritorious one which warrants a stay of the provisions 
of the award pending the final disposition of the application 
for a permanent injunction against the respondent. 

4. The intent of the compensation law is to grant im¬ 
mediate prompt payments of compensation to employees 
who are in dire need of financial relief as the result of 
reduced circumstances, illness and cessation of income for 
family and personal support, all arising out of the alleged 
accident in employment, but the present case shows no 
such emergency on the part of the deceased employee’s 
widow and the equities of the case resolve themselves in 
favor of the plaintiff herein for a preliminary stay of 
the provisions of the award until the final determination 
of the case. 

5. For such other good and sufficient reasons as may be 
shown. 

CHAS. B. TEBBS, 

I FRANK H. MYERS, 

i Attorneys for Plaintiff. 

231 Memorandum Opinion. 

Filed November 10, 1932. 

* # i # # # # # 


Th§ motions to dismiss the bill of complaint will be sus¬ 
tained. 


BAILEY, J. 


Final Decree Dismissing Bill of Complaint. 

Filed January 25, 1933. 

* • ! # # • # « 


This cause came on to be heard upon the motions of the 
defendant Hoage and the intervening defendant Payne to 
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dismiss the bill of complaint, and after hearing Argument 
by counsel for the respective parties, upon consideration 
thereof, it is, by the Court, this 25th day of January, 1933, 

Adjudged, ordered, and decreed that said motions to dis¬ 
miss the bill of complaint be and the same are hereby sus¬ 
tained ; and it is 

Further adjudged, ordered, and decreed that s^id bill of 
complaint be, and the same is hereby, dismissed. 

JENNINGS BAILEY, 

J Justice. 

On this 25th day of January, 1933, plaintiff, by its attor¬ 
ney, in open court, notes an appeal to the Court of Ap¬ 
peals ; whereupon, bond for costs on appeal is fixed at One 
Hundred Dollars ($100.00), with the privilege of deposit¬ 
ing Fiftv Dollars ($50.00) cash in lieu thereof. 

232 " " JENNINGS BAILEY, 

Justice . 

We consent as to form. 

FROST, MYERS & TOWERS, 

Attys. for Plaintiff . 

Memorandum. 

January 31,1933.—$50 deposited by Frost in li^u of Bond 
on Appeal. 

Assignments of Errors . 


Filed February 9, 1933. 


# 


The plaintiff, Employers’ Liability Assuranc^ Corpora¬ 
tion, Ltd., a corporation, of London, England, having duly 
noted in open Court an appeal from the decree entered in 
the above entitled cause on January 25th, 1933, assigns 
the following errors in the record and proceedings in said 
cause: 

1. The Court erred in dismissing the Bill for Injunction. 

2. The Court erred in thereby holding that thb award of 
the defendant, Robert J. Hoage, as Deputy Commissioner, 
described in said Bill, was in accordance with la\v and that 
said Ethel M. Payne, as widow of the employee, was en- 
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titled to compensation (death benefits) under the provisions 
of the Act of Congress approved March 4th, 1927 (44 Stats. 
L. 1424) as applied to the District of Columbia by Act of 
Congress approved May 17th, 1928 (45 Stats. L. 600) known 
as the District of Columbia Workmen’s Compensation Act. 

3. The Court erred in thereby holding that the 

233 injury sustained by the employee, Gerald H. Payne, 
resulting in his death, arose out of and in course of 

his emplovment. 

FROST, MYERS & TOWERS, 
By FRANK H. MYERS, 

Attorneys for Plaintiff. 

Service of a copy of the above Assignment of Errors ac¬ 
knowledged this 8th dav of Februarv, 1933. 

LEO A. ROVER, 

United States Attorney, 
Attorney for Defendant. 
W. 

DANIEL W. O’DONOGHUE, Jr., 

Attorney for Intervener. 

Designation of Record. 

Filed February 7,1933. 

* # # # # * * 

The Clerk of the Court will please prepare transcript of 
record on appeal in the above entitled cause and include 
therein the following: 

1. Bill for Injunction with attached exhibits; 

2. Stipulation with attached exhibit; 

3. Motion of Defendant Hoage to dismiss Bill; 

4. Order granting Ethel M. Payne right to intervene; 

5. Motion of intervening defendant Payne to dismiss 
Bill; 

6. Motion to stay payments of compensation; 

7. Memorandum opinion filed by Justice Bailey, Novem¬ 
ber 10, 1932; 

8. Final decree dismissing Bill, with notation of appeal, 

January 25, 1933; 

234 9. Deposit of $50 in lieu of undertaking for costs 
on appeal, January 31, 1933; 
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10. Assignments of Error. 

11. This designation. 

FROST, MYERS & TONERS, 
By FRANK H. MYERS, i 

Attorneys for Plaintiff. 

Service of the foregoing designation, with receipt of copy 
thereof, is acknowledged this 7th day of February, 1933. 
LEO A. ROVER, 

United States Attorney, 

For Defendant Hoage. 

W. 

DANIEL W. O’DONOGHUE, Jr., 

Bv DOROTHY MILLER, 

Attorney for Intervener. 

235 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages, numbered from 1 to 234, both inclusive, to be a true 
and correct transcript of the record, according to jdirections 
of counsel herein filed, copy of which is made p^rt of this 
transcript, in cause No. 54168 in Equity, whereih Employ¬ 
ers ’ Liability Assurance Corporation, Ltd. a corporation of 
London England is Plaintiff and Robert J. Hoage, Deputy 
Commissioner, for the District of Columbia, United States 
Employees’ Compensation Commission, is Defendant, as 

aid Court, 
name and 


the same remains upon the files and of record in s 
In testimony whereof I hereunto subscribe my 
affix the seal of said Court, at the City of Washington, in 
said District, this 1st day of April, 1933. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

I Clerk . 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5929. Employers’ Liability Assurance Corporation, 
Ltd., &c., appellant, vs. Robert J. Hoage, Deputy Commis¬ 
sioner, &c., et al. Court of Appeals, District of 
Filed Apr. 3, 1933. Henry W. Hodges, Clerk. 
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IN THE 

Court of appeals;, 23(strict of Columbia 

October Term, 1933. 


No. 5929. 


Employers’ Liability Assurance Corporation, (Ltd., 

a Corporation, Appellant , | 

vs . 

Robert J. Hoage, Deputy Commissioner for the Dis¬ 
trict of Columbia, United States Employees’ 
Compensation Commission, and Ethel M. Payne, 
Intervener, Appellees. 


BRIEF FOR APPELLANT. 


STATEMENT OF THE FACTS. 

This is an appeal from a decree below dismissing 
a bill in equity filed by appellant to enjoin enforce¬ 
ment of a compensation award made by Deputy Com¬ 
missioner Iloage in favor of Ethel M. Payne, widow 


of Gerald H. Payne, an employee of the R. K. (). Dis¬ 
tributing- Corporation, in a proceeding- under the Long¬ 
shoremen’s and Harbor Workers’ Act (title 33 U. S. 
C. A. chapter IS), as made applicable in the District 
of Columbia (D. C. Code, title 19, chapter 2). 

The sole question brought to this Court is as to 
whether there was any evidence to support the find¬ 
ings of the Deputy Commissioner that the death of 
tiie employee 1 arose out of and in the course of his 
employment. The following synopsis of the evidence, 
the entire transcript of which is to be found in the 
record, is submitted as being an accurate statement. 


A SYNOPSIS OF THE TESTIMONY, GIVEN IN 
LOGICAL SEQUENCE RATHER THAN IN THE 
ORDER AS FOUND IN THE TRANSCRIPT. 


Gerald H. Pavne, a married man with a wife and 
child (R. p. 12) was an employee of the R. K. 0. Dis¬ 
tributing Corporation, a foreign corporation having 

offices in the District of Columbia. The territorv of 

* 

the Washington office covered the District of Colum- 
bia, Delaware, Virginia and parts of West Virginia, 
and was in charge of branch manager Francis L. Mc- 
Xamee. (Rec. p. 25) Payne had no written contract 
of employment, but his duties were those of selling 
pictures to theatres in the State of Virginia, although 
now and then he “made” other points when ordered 
so to do (R. p. 14). The practice for a considerable 
period prior 1 to and at the time of the accident was 
for him (and other salesmen with respect to their 
routes) to spend from Monday until Friday in the 
State of Virginia soliciting orders, and to return to 
the District: of Columbia in time to report to the 


R. K. 0. office in Washingon Saturday morning] He 
would attend a salesmen’s meeting Saturday, ar¬ 
range his route with the Branch Manager and leave 
again on Monday to “make” his Virginia points (R. 
pp. 14, 26). He used a Hudson automobile in his jwork 
when he went to Virginia. (R. p. 15) 

On Mondays the branch manager, McXamee, would 
prepare a route for the various salesmen for the en¬ 
suing week, including the towns they were to visi[t and 
the men they were to see. Each dav a salesman was 

- « I 

out on the road he had to send in a report showing the 
results of his visits, or the work that he had done with 
the exhibitors upon whom he had called on that day, 
and forward with such reports any contracts or appli¬ 
cations for contracts that had been negotiated. And 
at the end of the week the salesman would return to 
Washington for a conference, or salesmen’s meeting, 
on Saturday, to go over the work of that week and lay 
out work for the next. (R. pp. 26, 45) If the branch 
manager wanted to reach a salesman during the week, 
through knowing about where he would be on a par¬ 
ticular day he could do so by telephoning the exhibitors 
in the town where the salesman would be that partic¬ 
ular dav. Asked bv the Deputv Commissioner wnv he 
might want to communicate with a salesman, branch 
manager McXamee testified—“Well, it might b 4 that 
a man down towards Xorfolk, or in the neighborhood 
of Xorfolk, would possibly want the salesman to come 
by; or somebody right across a little distance from 
Roanoke, for instance, would have some complaint to 
make, and we would have them go over there ai^d get 
it straightened out, see if he could handle that situa¬ 
tion”. (R. p. 29) While salesman Payne was out 
working in Virginia he was subject to the branch!man- 
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ager’s orders to return to the District at any time. 
(R. p. 29) Salesmen, including Payne, were allowed 
travel mileage of 3.6 cents per mile for each mile they 
traveled in their automobiles while covering their 
routes, as well as a flat depreciation allowance of $10 
per week. (R. pp. 15, 42) 

Coming to the time of the accident— 

On the Saturday preceding the accident, July 11th, 
Payne reported in to the Washington office and re¬ 
turned there Monday, the 13th. (R. p. 31) It was the 
custom, and observed on that day, to take each sales¬ 
man ’s territory up and go over the work, map out the 
towns he was supposed to make, prepare the detailed 
information on each trip, and then send the salesman 
4 ‘out on the business”. (R. pp. 31, 32) It was cus- 

tomarv for salesmen to start out for their territorv on 

* 

Monday, “when their stuff was ready”. (R. p. 38) 
Quoting witness McXamee, “And that particular time, 
Mondav, Julv 13tli, I remember because I had alreadv 
planned to go down to Norfolk, Virginia, on the boat 
and knew that I would reach there Tuesday night, and 
arranged the 'route for Mr. Payne so that it would 
permit him to do some work in the meantime between 
Washington and Norfolk and meet him down there 
sometime Wednesday. So on Monday of that iveek we 
did arrange the work and prepared his route. * * * 

The route that he was to take , he was to go through 
Fredericksburg and go on to Norfolk by Wednesday y 
and in betiveen Monday he was to make some toiuns in 
between the River and the Bay , and some of the towns , 
Tappahannock, Warsawor Urbana, and some of the 
little toxvns down until he reached Yorktoivn, and then 
across the river there and go over that new bridge at 
Newport News and meet me at Norfolk”'. (Italics sup- 
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plied) When Payne did not show up Wednesday 

morning witness “was not surprised that he should be 

delayed owing to the demands on his time from the 

time he left until Wednesday”. (R. p. 32) On cnoss- 

examination this witness could not state from memorv 

• 

the respective times Payne was supposed to be in the 
towns mentioned; he did say, however, “ The only thing 
I could say teas that he teas to get to Norfolk on Wed¬ 
nesday, and he was supposed to do this work between 
the time he left Washington and the time he met nie in 
Norfolk on Wednesday (R. p. 35) (Italics pup- 
plied. ) 

The last time McNamee saw Payne alive was \yhen 
lie left the office Monday afternoon, presumably to start 
on his route. (R. p. 38) Assistant manager Folliard 
knew that Payne “had a lot of stops on the way 
down through Virginia during the time before he got 
to Norfolk”. (R. p. 43) 

Mrs. Payne, widow of the deceased, testified that 
after being home over the week-end, Payne repdrted 
to the Washington office on Mondav morning, the 13th 
of July, and returned home about 3:30 in the afterrjoon, 
leaving again about 5 or 5:30 p. m. (R. p. 17) presum¬ 
ably, to begin his business for the week, for in response 
to a question as to where he said he was going al; the 
time, witness responded “I don’t know just the ijoute 
he was going, but he told me he was going to meet Mr. 
McNamee in Norfolk * * * but, of course, I knew 
he did have several stops to make which should be 
along the route before he got there Wednesday j but 
he did not happen to tell me about them”. (R. p. 18) 
She did not see him again until after the fatal accident, 
and did not know where he spent Monday nighty the 
13th. (E. p. 18) ” ! 


G 


No reports were received by the Washington office 
covering Payne's activities for Tuesday, as required 
by office practice, and witness McNamee stated that lie 
had no knowledge of what Mr. Pavne did that dav. 
(R. p. 38) Folliard, assistant manager, testified that 
every dav Pavne was on the road thev got dailv re- 
ports from him (R. p. 41), but that no reports were 
received in the office showing that he had kept his en¬ 
gagements for Tuesday, July 14th. (R. p. 45) 

Pavne’s whereabout and activities between the time 
* 

he left home (presumably to start for Virginia on 
his route) Monday between 5 and 5:30 and Tuesday 
noon are not shown by the record, except that he was 
in Baltimore, for witness Elizabeth M. Maury testi¬ 
fied that he telephoned her from there Monday night 
(R. p. 72, 80) and later told her he had been there. 
(R. p. 80) Pursuant to arrangements made during 
this telephone conversation, Payne came to her apart¬ 
ment in Washington Tuesday about noon. They had 
planned to drive out to dinner to a place they had 
been to once before 44 down in the direction of Fred¬ 
ericksburg where they specialized in chicken dinners.” 
(R. p. 69) After dinner, “He was going to Norfolk 
and I (witness Maury) was coming back on the bus 
to Washington. He intended to drive on that night 
and go right through to Norfolk.” (R. p. 70) They 
had lunch and remained at her apartment until they 
started on the fatal trip. (R. p. 73) They left about 
five or five-thirty Tuesday evening, the 14th, in a new 
sport Essex roadster, the property of deceased’s wife. 
First, they drove down near Dupont Circle where 
Payne stopped for about half an hour to see a friend, 
and then drove down Fourteenth Street, and then out 
of Washington. They stopped to get gasoline and also 
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stopped at a place called “Petland” on the Fredericks¬ 
burg road. (P. pp. 73, 74, 103, 105.) This witness had 
previously told investigator Fairbanks that they had 
gotten some intoxicating drinks at “Petland”, and 
had drinks at the apartment before starting on the 
trip. (P. pp. 103, 105) She also made a similar state¬ 
ment to her attorney (P. p. 127), but when testifying 
at the hearing she denied any drinking had taken place. 
Mrs. Maury had been to this chicken dinner place with 
Payne before, and knew it was on the Fredericksburg 
road, this side of Fredericksburg. Quoting tln^ wit¬ 
ness, “He had been in Baltimore the night before, he 
told me; whether he had been drinking or what l^e had 
been drinking I don’t know. When he came in on 
Tuesdav I do not remember if he had been drinking or 
not. If he was I do not know. I have seen him drink¬ 
ing, but if he was drinking on that particular d^iy he 
had such a little that I did not notice it.” (P. jx SO) 
Witness remembered stopping “some place o|i the 
road” but did not remember whether they got anv 
intoxicants there. (P. pp. 73, 74) Witness Fairbanks 
had been told by her previously that they did pur¬ 
chase intoxicants at the place where they stopped, 
“Petland”. In response to the question, “With refer¬ 
ence further to your conversation with Mr. Fairbanks 
on the date of the morning of the 31st of July, tiat is 
the morning before you called your mother up, do you 
remember telling Mr. Fairbanks at that time that Mr. 
Payne was driving a new Ess'ex sport roadster and he 
said the car would make eighty miles an hour and you 
told him you did not think so and that he starred to 
open it up, and you remember that the speedometer 
went to seventy before the car went off the road?”, 
the witness replied: “Yes, in part that is right, ft told 
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him ‘you have a nice new Essex’ and he told me about 
this remarkable speed that he thought it would go, 
and I told him that I thought that was outrageous; 
and I remember he was driving fast; exactly how fast 
I do not recall. I do not remember definitely the speed. 
It is probable that I did know it, but I do not remember 
it”. (R. pp. 82, 83) Later, on cross-examination by 
claimant’s attorney the following transpired: 

Q. Would you say the car was going at over 
fifty miles an hour? You said it was probably 
going over forty? 

A. I should think it was. 

Q. Over fifty? 

A. Yes. 

Q. Would you say it was going over fifty-five 
miles ? 

A. I imagine so. It was going quite fast. We 
had the top down on the car and the windshield 
was on the hood of the car; it was going quite 
fast. As 1 1 told you I don’t remember how fast. 

Q. Would you say it was going over sixty miles. 

A. I imagine it was; I could not say it was. 
(R. p. 85) 

The accident took place about 7 o’clock p. m. one-half 
mile this side, that is north of, Accotink, Virginia, on 
the Washington-Fredericksburg highway, about seven¬ 
teen and one-half miles from Washington. (R. pp. 47, 
53) The car swerved, witness (Maury) screamed, and 
from that point remembered nothing else. (R. p. 7b) 
There was some evidence that the car was going 
seventy miles per hour before it left the road. (R. p. 
83) 
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ARGUMENT. 

THERE IS NO EVIDENCE IN THE RECORD TO 
SUPPORT THE FINDING THAT THE EM¬ 
PLOYEE ‘‘SUSTAINED PERSONAL INJURY 
WHICH AROSE OUT OF A1JD IN THE 
COURSE OF HIS EMPLOYMENT^ 

The rule has been definitely settled by this Honor¬ 
able Court and by other Federal decisions construing 
the Longshoremen’s Act, that the reviewing court must 
enjoin enforcement of an award where the deputy com¬ 
missioner’s findings are not supported by substantial 
evidence. In Susan N. Powell v. Hoage, 57 F. (2d} 766, 
the Court said— 

“We therefore reach the conclusion that the 
cases in which we may set aside an order of the 
commissioner as 4 not in accordance with law’ are 
only those in which it appears that there :ls an 
error of law, or in which the order of the commis¬ 
sioner is not supported by substantial evidence , as 
well, of course , in those in which it is arbitrary 
and unreasonable . If the finding, however, is sup¬ 
ported by substantial evidence, it is final.” (Italics 
supplied) 

and later, in the case of Liberty Mutual Insurance Co. 
v. Hoage , 61 W. L. R. 565, decided May 29th, 1933— 

“There can no longer be any controversy as to 
the correctness of the rule that an award not sup¬ 
ported by evidence is not in accordance witl^ law, 
and so we have several times said in similar cir¬ 
cumstances that our duty is to determine from the 
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record whether the evidence given before the 
Deputy Commissioner will sustain his finding.” 


See also: Wheeling Co. v. McManigal, 41 Fed. (2d) 
593; N. IF. Co. v. Marshall, 41 Fed. (2d) 28; New Am¬ 
sterdam Casualty Co. v. Hoage, 46 Fed. (2d) 837; 
IJoage v. March Bros. Construction Co., 50 Fed. (2d) 
983; Lumbermen’s Mutual Casualty Co. v. Hoage, 58 
Fed. (2d) 1072; Indemnity Insurance Co. v. Hoage, 58 
Fed. (2d) 1074; Georgia Casualty Co. v. Hoage, 60 
Wash. Law Rep. 610; Fidelity Co. v. Burris, 59 Fed. 
(2d) 1042. 

Moreover, the provision contained in Section 20 of 
the Act to the effect that it will be assumed, in the ab¬ 
sence of substantial evidence to the contrary, that the 
claim comes within the Act, does not relieve the claim¬ 
ant from the burden of proving, by substantial evi¬ 
dence, that the injury arose ‘‘out of and in the course 
of his employment”— 

“This statutory presumption, however, fur¬ 
nishes merely a basis for proof and not a substi¬ 
tute therefor. It does not shift the burden of 
proof from the claimant to prove by substantial 
evidence that the injury arose out of and in the 
course ofliis employment. To determine whether 
or not the commissioner’s conclusions of law are 
correct it is necessary for the court to ascertain 
whether they are supported by sufficient evidence. 
An order based upon insufficient evidence is an 
order contrary to law, and to determine this ques¬ 
tion a review of the evidence becomes essential.” 
Indemnity Insurance Co. v. Hoage, supra. (Italics 
supplied.) 

Section 20 of the Act provides that “the term ‘in¬ 
jury’ means accidental injury or death arising out of 
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and in the course of employment”. The Deputy Com¬ 
missioner, upon the showing made before him, brought 
the case within the purview of the Act and prepared 
the way for the challenged award bv finding that the 
employee— 

“while performing services incidental to his gen¬ 
eral employment, by the said employer, in the 
District of Columbia, as salesman, sustained per¬ 
sonal injury which arose out of and in the course 
of his employment.” 

The question is, hence, is there any substantial or 
sufficient evidence in the record now before the Court 
to support the finding above quoted. 

As the foregoing synopsis of evidence shows, and the 
transcript itself will further bear out, there is sub¬ 
stantial evidence in the record to show the following 

facts and none to contradict them: Pavne left the R. K. 

* 

0. office—“went out on the business”—Monday hfter- 

•> 

noon, July 12th, with an itinerary planned by his su¬ 
perior officer which would have taken him Tuesday to 
Warsaw, Urbana and Tappahannock, Virginia, and 
brought him Wednesday via Yorktown into Nor¬ 
folk. When he left his home at 5 o’clock Mon¬ 
day his wife understood that he was setting out 
on his business, as was his custom. Instead of 
proceeding about his business down in Virginia, 
however, Payne went off in an entirely different 
direction and spent Monday night in Baltimore. He 
returned to Washington Tuesday morning and went to 
the apartment of a woman not his wife, wheye he 
lunched and spent the afternoon. He left to tak<^ this 
woman to dinner about 5:30 p. m. Tuesday, first call¬ 
ing on a friend for about half an hour and leaving 
Washington around six o’clock. His immediate pur- 
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pose at this time was to take his woman companion to 
dinner, after which he intended to drive on direct to 
Norfolk and pick up on Wednesday the threads of his 
employment. He was killed on his way to the planned 
dinner when his car ran oil the road at a time when he 


was speeding in excess of sixty miles per hour in 
demonstrating the high speed of his car (not the one 
he regularly used on his business trips) to his com¬ 
panion. The accident occurred on the same road which 
Payne should have traveled Monday in order to carrv 
out his itinerary, but many miles from the point where 
adherence to his employer’s instructions and attention 
to his business interests would have placed him Tues- 
dav at the time of the accident. There is some testi- 
mony to show! that Payne and his companion had been 
drinking, although this fact is controverted. 

The Deputy Commissioner held, despite these un¬ 


disputed facts, that the accident was one “arising out 


of and in the course of” Payne’s employment,—appar- 
entlv deciding that because Pavne was headed in the 
general direction of Norfolk, that was sufficient to jus¬ 


tify a finding that he had returned to his employment. 


THE EMPLOYEE WAS NOT IN THE COURSE OF 

HIS EMPLOYMENT. 

No court has attempted to nor could lay down a gen¬ 
eral rule of law for all cases with respect to what is 
embraced within the phrase “arising out of and in the 
course of the employment”. This expression was first 
used in an early English compensation act and appears 
in practically all of the compensation statutes in the 
United States. The following general statement of 
the editorial writer appears in American Law Reports, 
Annotated, Vol. 20, p. 320: 
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“As a general rule the phrase ‘out of and in the 
course of the employment’ embraces only those 
accidents which happen to an employee while he 
is engaged in the discharge of some function or 
duty which he is authorized to undertake* and 
which is calculated to further, directly or indirect¬ 
ly, the master’s business. Considerable difficulty 
is encountered in applying this rule, however, and 
the decision in each case depends to a great extent 
upon the facts and circumstances.” 

The Supreme Court of Illinois in N. K. Fairbank Co. v. 


Industrial Commission, 285 Ill. 11, 120 N. E. 45 
this to say on the subject: 


has 


gned 


“The Workmen’s Compensation Act is des 
to protect workmen and compensate them fc^r in¬ 
juries received while performing any duty ijeces- 
sary to be performed in the course of theif em¬ 
ployment or incident to it. It was not intended by 
this act that the employer who comes within the 
provisions of the act shall be the insurer of the 
safety of his employee at all times during the 
period of the employment. The employer is Table 
for compensation only for an injury which 0 2 curs 
to the employee while performing some act for the 
employer in the course of his employment, or! inci¬ 
dental to it* * * ‘an injury occurs in the course 
of the employment, within the meaning of the 
Workmen’s Compensation Act, when it occurs 
within the period of the employment at a place 
ivliere the employee may reasonably be, and while 
he is reasonably fidfilling the duties of his employ¬ 
ment or is engaged in doing something incidental 
to it 9 . ” (Italics supplied.) 

And in Larke v. John Hancock Mut. L. Ins. Co. (1916) 
90 Conn. 303, L. R. A. 1916E, 584, 97 Atl. 320, 12 N. C. 

C. A. 308, the Court said: 
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44 An attempt to frame an all-embracing defini 
tion so as 1 to include all injuries arising in the 
course of one’s employment would probably prove 
its inadequacy under the changing conditions of 
time. In a general way, sufficient for this case, 
and perhaps helpful in the consideration of other 
cases, we may say that an injury to an employee 
is said to arise in the course of his employment 
when it occurs within the period of Ids employ¬ 
ment, at a place where he may reasonably be, and 
while he is reasonably fulfilling the duties of his 
employment, or engaged in doing something inci¬ 
dental to it. * * * An injury which occurs in 
the course of the employment will ordinarily arise 
out of the employment; but not necessarily so, for 
the injury might occur out of an act or omission 
for the exclusive benefit of the employee, or of 
another than the master, while the employee is 
engaged in the course of his employment. In 
order to restrict, beyond the reach of question, 
the words ‘in the course of the employment’, the 
words ‘arising out of’ were added, so that the 
proof of the one without the other will not bring 
a case within the act.” (Italics supplied.) 

Among the many other cases that quote and approve 
the italicized language are Employers' Liability Corp . 
v. Montgomery (Ga. App.) 165 S. E. 192; O'Leary v. N. 
Dakota Comp. Bureau, 243 X. W. 805; Granite Co. v. 
Willoughby (&nd App.) 123 N. E. 194. 

The above general propositions have been practically 
applied in many cases. Very like the case at bar is 
the case of Wilson v. II. C. Frick Coke Co. (1920) 268 
Pa. 256, 110 Atl. 723, wherein it was held that the in¬ 
jury was not due to an accident while in the course of 
his employment, where a day laborer, ordered by his 
foreman to go on a certain night to another place to 
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he examined by a physician, did not go until tlicj fol¬ 
lowing night, and, when returning was killed. 

The extent to which the courts have gone in holding 
that the employee must be engaged in furthering his 
employer’s interests, and that there must be no devia¬ 
tion from the employment is shown in the cade of 
North Western P. R. Co. v. Industrial Accident Com¬ 
mission (1917), 174 Cal. 297, L. R. A. 191SA, 2S6| 163 
Pac. 1000, wherein it was held that a clerk in the audit¬ 
ing department of a railroad, traveling under oilders 
to check up the accounts of an agent at a statioh on 
the road, was not acting within the course of his em¬ 
ployment, within the meaning of the Compensation 
Act, in leaving the train when an injured passenger 
attempted to board it, even though he intended t6 aid 
in caring for the injured man if called upon to d^ so, 
so as to be entitled to compensation, if injured when 
attempting to re-enter the train. 

In Sichterman v. Kent Storage Co., 217 Mich. 364; 
186 N. W. 498, where a traveling salesman who covered 
his territory by automobile stopped his machine while 
returning at night after having visited his customers, 
and was struck by another automobile when walking- 
back to assist a traveler, it was held that he was 
not entitled to compensation. This case reviews 
many English and American authorities on the 
question of deviation from duty, all of which hold that 
where there is a deviation or lapse from the sphere of 
employment, the employee ceases to be in the course 
of his employment. In this regard the court hacj the 
following to say; 

“There are cases which hold that an employee 
is protected by the Workmen’s Compensation} Act, 
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although not at the time actually engaged in the 
work for which he was hired * * * but the 

principle of these cases is not applicable where 
the servant leaves the sphere of his employment 
for some purpose of his own entirely disconnected, 
and not in anv wise incidental to the emplovmellt. ,, 

A workman required to travel by train was held to 
be outside the scope of his employment in attempting 
to mount a train while in motion, although it was nec¬ 
essary for him to take that particular train in order 
to keep an appointment made for him by his employers. 
Jibb v. Chadicick (1915), 2 K. B. (Eng.) 94, 31 Times 
L. R. 185 (1915), W. X. 52, 84 L. J. K. B. X. S. 1241, 
112 L. T. X. S. STS, 8 B. W. C. C. 152. 

The judges said that although his employment re¬ 
quired him to'take that train, it was also his duty to 
be at the statibn in time to take such train in a proper 
manner. 

Another interesting English case on the subject is 
B. db f 7. McCrea v. Renfrew (1914), 51 Scot. L. R. 467, 
7 B. W. C. C. 898. In this case, as in the instant one, 
there was a deviation and the argument made that the 
employee had resumed the course of his employment 
by starting again in the direction of his employment. 
The facts were that a commercial traveler who went 
to a town to further his employer’s business became 
intoxicated, ahd while at the station awaiting the train 
home, was injured by a passing train. The lord jus¬ 
tice clerk said: 

‘‘The onlv statement of fact regarding his being 
there is that he got himself into such a state of 
intoxication that when he went to a second public 
house, his condition was such that he was refused 
when he asked for a drink because he was intoxi- 


cated. He was therefore unfit for business, and 
was not in the course of his employment. had 
chosen to take a course of conduct which was in¬ 
consistent with his actions being in the course of 
his employment. I cannot for my part accep': the 
idea that, having gone out of the course of his 
employment, he entered it again that night because 
he set off in his staggering, drunken state to en¬ 
deavor to get home. To me it appears just to say 
that a man, the course of whose ordinary employ¬ 
ment would cover his return home after a journey, 
may break off from the course of his employment, 
and that it is entirely a question of circumstances 
whether he can be held to have taken up the course 
of his employment again merely because he later 
proceeds to make his way home/’ 

A case so precisely in point with respect to the fac¬ 


tual situation as to be entirely decisive of the question 
here presented is Southern Casualty Co. v. Eiders 
(Texas) 14 S. W. (2d) 111. If this court sees fit to 


follow that case, the question here can be readily! set¬ 


tled. 


In the Elders case an automobile salesman had sold 
two trucks on the day of the injury and had, with a 
companion driven them to the place where he lived for 
deliverv, but on account of their late arrival made no 
attempt to deliver them that day. In the evening he 
drove to an adjoining town nearby to see two prospec¬ 
tive buyers and after interviewing them went :o a 
dance for a short while, and was driving home to re¬ 


tire for the night at the time the accident occuijred. 
The court in holding that the salesman was not within 
the course of his employment because of the deviation 
to attend the dance, despite the fact that his return 


home followed the same route that he must have tiken 
in any event, regardless of the deviation, said: 
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4 4 We think it is true that, up to the time he 
completed his interview with the second prospect 
at the place of the dance, at 11 o’clock of the night 
in question, appellee was within the course of his 
employment. We are inclined to go further and 
express the unnecessary conclusion that, had ap¬ 
pellee resumed the actual course of his employ¬ 
ment after indulging in an hour’s personal enjoy¬ 
ment of the dance, and had been thereafter in¬ 
jured while still in the course of that employment, 
his injury would have been compensable, and the 
hour’s personal indulgence would have been but 
an immaterial incident of his errand of duty, since 
the accident did not occur during that hour. Bui 
the incident of stepping out of the line of duty to 
indulge in the dance becomes important as the 
starting point of his next movement. For, by 
stepping aside for an hour to indulge in a per¬ 
sonal pleasure ivholly disconnected from his em¬ 
ployment, he broke the continuity of that employ¬ 
ment, and he had not gotten back within the course 
of that employment at the time of the accident 
which resulted in his injury. If he had carried 
out his obvious intention, he would have gone di¬ 
rectly from the dance to his home, there to spend 
the night in rest, and ivas in fact on his way home 
for that obvious purpose when he received the in¬ 
jury. It teas not his intention to resume the duties 
of his employment until the next day , and until 
after he had gone home and rested there through 
the night, and, if he had carried out his intention , 
he would not have gotten back into the course of 
his employment until he had begun the actual ivork 
of delivery of the trucks the next morning. This 
was an unfinished task, which he had left earlv in 
the evening, and he could not be held to have re¬ 
sumed it until he returned to possession of the 
trucks thereafter.” (Italics supplied.) 

Among the many other cases in the reports where 
the employee has been held not to have been in the 


course of his employment where he made a deviation 
for his own purposes, are 

State ex rel Miessen v. Dist. Court of Ramsey 
County, 142 Minn. 335; 172 X. W. 133, where a travel¬ 
ing salesman who, after visiting three of the towels on 
his itinerary was injured while en route to a town 
which he was not supposed to cover; 

United Disposal Co. v. hid. Comm., 126 X. E. 183, 
wherein an employee for his own convenience kept a 
truck several miles distant from the job, was injured 
while going to the job over a road not contemplated in 
Ills agreement with his employer, and 

Inver son Tool Co. v. Phillips, 17 Pac. (2d) 475, ^vliere 
an employee was en route to sell machinery when not 
authorized so to do. 


Upon examination it will be found that the employee 
in each of the above cases where compensation was 
denied failed to meet one or more of the three require¬ 
ments of the formula: “Within the period of the em¬ 
ployment at a place where the employee may reason¬ 
ably be, and while he is reasonably fulfilling the duties 
of his employment.” Payne’s situation at the time 
of the accident did not qualify him under a single one 
of these joint conditions, and yet he was found to be 
within the course of his employment. 

THE EMPLOYEE’S DEATH RESULTED FRQM A 
SPORTIVE AND UNLAWFUL ACT, AND 
THEREFORE DID NOT ARISE OUT OF THE 
EMPLOYMENT. 

The record is clear beyond dispute that Payne just 
before the accident was demonstrating the high ipeed 


of his automobile to his woman companion, certjainlv 


going in excess of sixty miles per hour and acco 
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to one version over seventy. The statute law of Vir- 

* 

ginia, which this court may notice, is that no motor 
vehicle shall be operated over its highways at any time 
under any conditions at a speed in excess of forty-five 
miles per hour. Section 2154(109) Virginia Code, 
1930, as amended by Motor Vehicle Code of 1932. 

Xow, it has been established by the decisions that 
even though in the course of his employment, if an em¬ 
ployee is injured as a result of sportive activities, 
horse-play, sky-larking, or as a result of his own wil¬ 
ful misconduct, the injury is not compensable because 
if does not arise out of the employment. 

“The rule is well enough settled that where 
workmen step aside from their employment and 
engage in liorse-play or practical joking, or so en¬ 
gage while continuing their work, and incidental 
injury results, and in general where one in a spirit 
of mischief does some act resulting in injury to a 
fellow worker, the injury is not one arising out of 
the employment within the meaning of the com¬ 
pensation acts.” State ex rel Johnson Sash & 
Door Co. v. List. Court of Hennepin County , 140 
Minn. 73, 167 N. W. 283. 


The rule in New Jersey is— 

“An employer is not liable, under the work¬ 
men’s compensation act, to make compensation for 
injury to an employee which was the result of 
horse-plav or sky-larking, so-called, whether the 
injured or deceased party instigated the occur¬ 
rence or took no part in it; for, while an accident 
happening in such circumstances may arise in the 
course of, it cannot be said to arise out of, the em- 
plovment.” Hulhj v. Moosbruqger , 88 N. J. L. 
161; 95 Atl. 1007. 
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And the rule is the same in New York where the em¬ 
ployee initiates the departure from duty, although ^he 
Court has said where he is an innocent victim it is 
otherwise. De Fillipis v. Falkenberg, 170 App. Div. 
153, 155 N. Y. S. 761. 

“Under the English workmen’s compensation act an 
employee who is injured while sky-larking or while! in 
the performance of some sportive act, cannot recover, 
since the injuries sustained are not regarded as aris¬ 
ing out of and in the course of the employment. ” 
Quoting from Schneider, Workmen’s Compensation, 
Yol. 1, Sec. 285, p. 909, which cites: Wilson v. Lang, 
Ct. of Sess. 1230, 46 Scot. Law Rep. 843; Wrigley v. 
Nasmyth, Wilson £ Co., W. C. & Ins. Rep. 145; 3 N. C. 
C. A. 283. 

It has been recently held in California— 

“If the original act was conceived in horse-pjlav 
any injury received as a result thereof is clearly 
not compensable.” Dalsheim v. Ind. Acc . Comm., 
8 Pac. (2d) 840. 

Further, where the employee by his wilful act “adds 
risks to the peril” by violating instructions or disre¬ 
garding the law, and is injured, he destroys his right 
to be compensated. 

For instance, where an employee was injured while 
using a way of egress from the premises that had been 
forbidden, he was held to have forfeited any right to 
compensation. Falla v. Glen Alden Coal Co., 160 jAtl. 
157. | 

A miner who set off explosives contrary to instruc¬ 
tions as to the manner of charging and firing them \vas 
denied compensation on the ground that his own jwil- 
ful misconduct had caused the injury. Gima v. Hudson 
Coal Co. (Pa. Super.), 161 Atl. 903. ! 
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And where a night watchman assaulted a trespasser 
with a gun, in violation of instructions not to carry a 
gun or to use force in the performance of his duties, 
his death caused by shots fired by the trespasser in 
self-defense was held not compensable. Toney v. Geo. 
E. Fuller Co. (La. App.) 143 So. 541. 

In Byrne v. Larrinaya Steamship Co., Ltd., W. C. & 
Ins. Rep. 318; where a steamship employee went ashore 
for provisions, and when returning to the ship at¬ 
tempted to board a tram car while it was in motion, 
the appellate court reversed an award, holding that the 
applicant had taken upon himself an added risk or 
peril not incident to his employment, and, therefore, 
the accident did not arise out of the employment. 

Numerous other cases to the same effect are to be 
found in Schneider, Workmen’s Compensation, Sec¬ 
tion 286, Yol. I, beginning at page 910. 

When Payne speeded his car up beyond the generous 
legal limit of forty-five miles per hour, to sixty or 
seventy miles per hour, assuming that he was then in 
the course of his employment, he certainly was adding 
risks to his employment which his employer could 
never have contemplated as being incident thereto; and 
added risks which, incidentally, the state of Virginia 
bv statute forbade. 

There is no reason we can perceive why these rules 
respecting sportive, wilful and illegal acts, which rules 
have been applied in every court where they have been 
properly invoked, so far as we have been able to find, 
should not be raised here to set aside the award. 

It is conceded by the appellant that Payne, barring 
the accident, would have met his superior officer in 

i 

Norfolk sometime Wednesday (the day following the 
accident) thereby coming again within the scope of 


his employment; but most obviously he did not intfend 
to visit Warsaw, Urbana or Tappahannock as directed, 
or to approach Norfolk by way of Yorktown. Now, 
assuming he intended to report in Norfolk Wed¬ 
nesday, and conceding, as one must, that the continuity 
of his employment had previously been broken by his 
deviations, can the court reasonablv and fairly sav 
that there is substantial evidence from which th^ in¬ 
ference might be drawn that Payne had returned to 
the sphere of his employment when the accident oc¬ 
curred? He certainly had not when he left the apart¬ 
ment with Mrs. Maury at 5:30 nor had he later when 
he visited a friend for a half-hour nor when he stopped 
with his companion at “Petland” on the Freder cks- 
burg Highway. When, then, did he catch up a^ain 
with his employment? In order to sustain the deputy 
commissioner’s findings of fact we must say thatjdes¬ 
pite Payne’s visit to Baltimore, his spending the busi¬ 
ness hours of Tuesday with Mrs. Maury, his invitation 
to drive her down on the Fredericksburg road for a 
chicken dinner, his subsequent visit to a friend, and 
his stop at “Petland” a short time before the Occi¬ 
dent—that despite all these deviations from duty, or 
rather this constant deviation from duty, at some un¬ 
disclosed moment just prior to the accident the J con¬ 
tinuity of his employment was resumed! 

At the time of the accident he had left 44 Petland” 
behind only a few miles, his objective was an inn wjhere 
he and his woman companion were to dine, and at the 
very moment the car left the road he was engaged in 
recklessly demonstrating the high speed of his automo¬ 
bile. Many courts have approved the formula thit an 
injury occurs in the course of the employment when it 
occurs— 
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“within the period of the employment at a place 
where the employee may reasonably be, and while 
he is reasonably fulfilling the duties of his em- 
plovment”. {Infra, pp. 13, 14) 

Certainly Payne’s geographic position and his activi¬ 
ties comply in no respect with these requirements. 

Xone of the authorities cited and quoted from above 
support the drawing of such tenuous inferences as the 
deputy commissioner has in making his findings herein, 
and we submit that none such can be found— 

“An award based upon conjecture, inconsistent 
with established facts and circumstances, is mani¬ 
festly so arbitrary and unreasonable as to be 
k not in accordance with law.’ ” New Amsterdam 
Casualty Co. v. Ho age, 46 Fed. (2d) 837. 

CONCLUSION. 

It is obvious that Pavne decided when he left home 
on Monday afternoon, July 13th, that he would depart 
temporarily from the humdrum of normal existence 
and accelerate for a time the normal pulse-beats of his 
life. The visit to Baltimore Monday night, of which 
his wife and employer had no knowledge, took him en¬ 
tirely away from the scene of his employer’s interests 
and was an angular departure from the planned itiner¬ 
ary which he should have been following. 

The visit to Baltimore was the beginning of and all 

his subsequent movements up to the time of his death 

were intimately connected with his ill-fated “lark.” 

•/ 

The accident occured manv miles from where Pavne 

V •> 

would have been had he followed his employer’s in¬ 
structions and been engaged in the furtherance of his 
business. In other words, he was not “at a place 



where lie might reasonablv be wliile reasonably! ful- 
filling* the duties of his employment’ 7 within the rules 
hereinbefore cited. 

In the light of the most liberal and favorable view 
one might take of the facts, Payne would not |iave 
returned to the scope of his employment until after 
he had taken leave of his companion—ended his 
“lark”—and proceeded definitely on his way to keep 
his Wednesday appointment with his employer, ^ven 
after reaching Norfolk, under the Elders case (sufora), 
the continuity of the employment would not have been 
restored until he actually reported for duty to liis su¬ 
perior officer on Wednesday. 

Moreover, the accident occurred as the immediate 
result of his own wilful misconduct in operating his 
automobile in a sportive demonstration, at a speec} not 
only unlawful but well calculated to end in disaster. 

Certainly, it would not be “in accordance with law” 
to hold the employer and the insurer liable for Pay 
injury under the circumstances disclosed by this 
ord; to do so would not further but tend to de^ 
the efficacy of the compensation statute. 


lie s 
rec- 
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Respectfully submitted, 


Norma x B. Frost, 
Frank H. Myers, 
Frederic N. Towers, 
Counsel for Appel 
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INTRODUCTORY STATEMENT 

Inasmuch as the sole question brought to this 
Court is whether there was any evidence to sup¬ 
port the finding of the Deputy Commissioner that 
the death of Gerald H. Payne arose out of and 
in the course of his employment, it will be neces¬ 
sary to consider in some detail the evidence as con¬ 
tained in the transcript of testimony made part 
of the record in this case. 
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At the outset exception must be taken to the 
synopsis of testimony as given in appellant’s brief. 
Counsel for appellant no doubt attempted an im¬ 
partial statement of the facts, with little success, 
however, in the endeavor. The picture as presented 
in the brief narrative of the synopsis lends itself 
all too easily to the argument that follows. In sub¬ 
stantial respects it is not the picture presented by 
the complete transcript of testimony. Although 
all the statements made in the synopsis are con¬ 
tained or find some basis in the transcript, the 
impression 6r net effect derived from the reading 
of the one is quite different from that derived from 
the other. Portions of the testimony most favor¬ 
able to appellant’s theory of the case have been 
selected and high-lighted to the omission or dero¬ 
gation of equally important testimony qualifying 
the effect. No distinction is made in the synopsis 
between evidence adduced by the claimant and evi¬ 
dence adduced in behalf of the appellant. Ques¬ 
tionable facts based upon doubtful testimony are 
placed side by side with undisputed facts founded 
on positive testimony, as though both were of equal 
certainty. The result is that we have in appellant’s 
synopsis a mosaic, each particular piece of which, 
it is true, has been taken from some part of the 
record, but which, through the partial process of 
selection, arrangement and judicious omission, 
presents in the finished whole a quite different pat¬ 
tern from that of the transcript of testimony 
which it purports to represent. 

Perhaps no absolutely impartial statement of 
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the facts in this case (susceptible as much of the 
testimony is to varying interpretations) could be 
given by counsel for either side; and very possibly 
the only final solution lies in a reading of the tran¬ 
script of testimony itself. However, in order to 
remove the misconceptions which, it is feared, (nay 
arise from an acceptance of the synopsis of appel¬ 
lant’s brief as entirely representative of the Rec¬ 
ord, and in order to place before the Court what 
is believed to be a more correct picture of the facts, 
appellee’s argument on the law is prefaced by the 
following consideration and analysis of the evi¬ 
dence, first, of that produced by the claimant, and 
second, of that produced by the appellant, together 
with such brief comment on its comparative worth 
and significance as seems required. 

THE FACTS OF THE CASE 

Testimony Adduced By Claimant Considered said 

Analyzed 

The testimony of Ethel M. Payne, Claimant and 
Appellee herein, Francis L. McNamee, Manager 
of the Washington office of the R. K. 0. Distribut¬ 
ing Corporation, the deceased employee’s imme¬ 
diate superior, and A. P. Folliard, Assistant 
Manager and Booker at the said office, on behalf 
of the claimant established among other things 
the following facts relevant to the issue here pre¬ 
sented: That Gerald H. Payne, the deceased 
employee, resided with his wife, the said Ethel M. 
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Payne, and his minor child in the District of 
Columbia, and that it was in the said jurisdiction 
that he entered into his oral contract of employ¬ 
ment with the R. K. 0. Distributing Corporation. 
That his duties as salesman of the films of his 
employer were substantially as described in appel¬ 
lant’s synopsis of testimony, that is: Payne’s work 
during the week consisted mainly of soliciting con¬ 
tracts or applications for contracts for moving pic¬ 
tures from the local theatres throughout the terri¬ 
tory assigned to him, each Saturday returning to 
the Washington office for the salesmen’s meeting 
and report, and each Monday calling again at the 
office to confer with the branch manager, Mc- 
Namee, and receive instructions as to the route 
to be followed and the work to be done for the 
ensuing week. (R. pp. 26, 27.) At these con¬ 
ferences the salesmen aided in mapping out their 
routes and preparing the detailed information 
pertaining to each theatre. (R. p. 26.) As 
stated in appellant’s brief Payne, like the other 
salesmen, was paid a travel mileage of 3.6 cents 
a mile for the mileage covered by him on company 
business, plus $10.00 a week for the depreciation 
on his car. (R. pp. 30, 42.) 

There is no evidence that the duties of the 
salesmen or the routes they were to follow re¬ 
quired them to cover their territory and contact 
the different exhibitors on any definite time 
schedule. Contrary to the impression sought to 
be given in appellant’s statement and assumed 
by its argument, it nowhere appears that Payne, 
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in following his route, was required to be at a 
definite place at a definite time. Rather, from the 
nature of his duties as a salesman and from the 
necessity of contacting the exhibitors operating 
the small rural theatres when and as he might be 
able to do so, the natural inference is that Payne 
in covering his territory would of necessity llave 
a large discretion as to the element of time, and 
as to when he was to arrive and how long remain 
at the different points on his route. The testimony 
of Robert J. Folliard, R. K. 0. salesman, whose 
duties for another territory were similar to those 
of Payne, is illuminating in this connection. jFol- 
liard testified that it is not unusual for a salesman 
in covering his territory to be on the road at night, 
“Because we are able to get the exhibitors better 
at night time in the theatre , better than the day .” 
(R. p. 93, Italics supplied.) As long as the sales¬ 
men covered their territory and justified their 
employment by the contracts secured and the re¬ 
sults accomplished it would seem that the employer 
would be hardly interested in the precise hours 
within which that work was done. This proposi¬ 
tion is true of salesmen as a class as distinguished 
from clerical and other workers having definite 
hours of employment, and there is no positive evi¬ 
dence that it does not hold true here. 

So much for the general nature of Payne’s 
duties. Coming to the time of the accident no! bet¬ 
ter description of Payne’s specific instructions' can 
be given than the account of McNamee, who him- 
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self gave those instructions. Speaking of his con¬ 
ference with Payne on Monday, July 13, he says: 

“And that particular time I remember 
because I had already planned to go down 
to Norfolk, Virginia, on the boat and know 
that I would reach there Tuesday night, and 
arranged the route for Mr. Payne so that it 
would permit him to do some work in the 
meantime between Washington and Norfolk 
and meet him down there sometime Wednes¬ 
day. So on Monday of that week we did 
arrange the work and prepared his route.” 

* * * * 

“The route that he was to take, he was 
to go through Fredericksburg and go on to 
Norfolk by Wednesday, and in between 
Monday he was to make some towns in 
between the River and the Bay, and some of 
the towns, Tappahannock, Warsaw, or Ur- 
banna, and some of the little towns down 
until he reached Yorktown, and then cross 
the river there and go over that new bridge 
at Newport News and meet me at Norfolk.” 
(R. p. 32.) 

In appellant’s synopsis this testimony of Mc- 
Namee is followed by this statement: “On cross- 
examination this witness (referring to McNamee) 
could not state from memory the respective times 
Payne was supposed to be in the towns men¬ 
tioned.” (App. Br. p. 5.) This statement is mis- 
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leading because the supposition is entirely gratu¬ 
itous. As previously pointed out there is no evi¬ 
dence that Payne’s duties as a salesman required 
him to cover his route and secure applications for 
films on a definite time schedule. The actual ques¬ 
tion of the cross-examiner on which the above 
statement in appellant’s brief is based is as 
follows: 


“But do you not know when Mr. Payne 
was supposed to be in Fredericksburg, and 
when he was to be in Urbanna, and when he 
was supposed to be in Warsaw, so as to put 
him in Norfolk on Wednesday?” (R. p. 34.) 

To this question, objectionable because the sup¬ 
position is not based on anything that had pre¬ 
ceded, the witness replied: { 

■ 

I 

“The only thing I could say was that he 
was to get to Norfolk on Wednesday, apd he 
was supposed to do this work in between the 
time he left Washington and the time he met 
me in Norfolk on Wednesday.” (R. pp. 34, 
35.) 

Though it was customary for salesmen, after 
having received their routes, to start out for their 
territory Monday afternoon or evening depending 
on “whether their stuff is ready or not” (R. p. 38), 
there is no positive evidence that Payne was 
ordered or under any imperative obligation to 


I 
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start on his route immediately upon leaving the 
office at 5:30 o’clock Monday afternoon or even 
Monday evening. From the geographic position 
of his car when the accident occurred Tuesday 
afternoon it is evident of course that he did not 
do so. Perhaps, as is suggested in the testimony 
of one of appellant’s witnesses (R. p. 76), Payne 
was sick Monday evening and delayed his trip for 
that reason. Perhaps, knowing his territory and 
the habits of the exhibitors he was to see, he fig¬ 
ured it would not be worthwhile to start on his 
itinerary to Norfolk Monday evening, that he 
could wait till the next day and make all the neces¬ 
sary calls Tuesday evening (and possibly some of 
them Wednesday morning), in sufficient time to 
accomplish the main business of meeting McNamee 
in Norfolk some time that day. Whatever might 
have been Payne’s reason for delaying the com¬ 
mencement of his trip, his instructions and express 
intention to meet McNamee in Norfolk on Wednes¬ 
day, July 15th, are clear and come to us from the 
lips of no less than four witnesses. 

Of the claimant’s witnesses, the other two who 
testified on this point are, first, Mrs. Payne, who 
said that her husband on leaving home about 5:30 
Monday afternoon told her that he was going to 
meet Mr. McNamee in Norfolk on Wednesday (R. 
p. 17 ); and second, Mr. A. P. Folliard, the assist¬ 
ant manager, who stated that he talked with Payne 
at the office Monday morning, that he knew Payne 
had an appointment with McNamee in Norfolk 
on Wednesday, the 15th of July, and that Payne 
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had stops to make on the way down through Vir¬ 
ginia before reaching Norfolk. (R. p. 43.) 

The testimony of the remaining witnesses for 
the claimant all related to the fact and circum¬ 
stances of the accident in which Payne met his 
death. (R. pp. 46 to 62.) These witnesses, for the 
most part workers in nearby garages, were sim¬ 
ply casual observers attracted to the scene of the 
accident and with no interest whatsoever in this 
controversy. Two of the witnesses, Sanderson and 
Dyer, happened to be standing at the Cameron 
Brothers’ Garage, located on the Washington- 
Richmond Highway about one mile north of the 
scene of the accident, and noticed Payne’s car pass 
going southward, the man driving and a wqman 
seated beside him. They remarked it because it 
was a new model. (R. pp. 55, 58.) The car] was 
being driven slowly: according to Sanderson, 
“They was driving about twenty-five or thirty 
miles an hour when they passed by us” (R. p. 55); 
according to Dyer, “about twenty or twenty-five 
miles an hour.” (R. p. 58.) These two werq ap¬ 
parently the last persons to observe the car before 
the fatal accident occurred a mile or so down the 
road. (R. p. 56.) 

The testimony of witnesses Hampton, Dyei* and 
Dunn, who arrived singly at the scene of the 'acci¬ 
dent shortly after its occurrence, beyond fixing 
the place: about one-half mile north of Aecotink 
on the Washington-Richmond Highway (R. p.j47); 
and the time: probably about 6:30 or 6:45 P. M. 
(R. pp. 47, 50,55), is chiefly important as negativ- 
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ing any suggestion that Payne had been drinking. 
Each of these witnesses when interrogated on this 
point testified that Payne (who was conscious and 
able to speak) gave no evidence of having been 
drinking. They smelt no liquor on his breath, al¬ 
though two of them talked to him and one was 
“Leaning right over the man” (R. pp. 47, 51, 60, 
61), confirming Mrs. Payne's testimony of like 
effect as to her husband's condition when she saw 
him about 10:00 o'clock that evening at the Alex¬ 
andria Hospital. (R. p. 18.) 

The time and place of the accident being thus 
fixed, further testimony of the witness McNamee 
establishing the following facts becomes impor¬ 
tant: That the route he had mapped out for Payne 
to follow in his trip to Norfolk required that Payne 
traverse the Washington-Richmond Highway and 
in particular that portion of it passing through 
Accotink, that such is the usual and most direct 
route, and is the only way by which Payne could 
have reached the towns on his route; that if Payne 
had completed his ill-fated journey he would have 
been paid the mileage covered at the usual allow¬ 
ance of 3.6 cents a mile (R. p. 33); and finally that 
given his geographic position on the Washington- 
Richmond Highway at the hour of the accident 
Payne could have substantially covered his as¬ 
signed route, that is, could have made the towns 
he was supposed to have made and met McNamee 
in Norfolk sometime Wednesday in accordance 
with his orders. (R. p. 96, 97.) 

Even aside from McNamee's explicit testimony 



on this point, the Deputy Commissioner was en¬ 
titled to take judicial notice of the fact that the 
distance from Washington to Norfolk via Freder¬ 
icksburg, Tappahannock, Yorktown and Newport 
News is not more than 220 miles; and that even if 
the towns of Warsaw and Urbanna both are in¬ 
cluded in this itinerary (so that it would then 
cover all the towns specifically named by McNamee 
as being on the route (R. p. 32), the mileage for 
the whole run would not total more than 250 i^iiles. 
From the above geographic facts and froih the 
evidence that Payne had already completed about 
twenty miles of his route the Deputy Conjimis- 
sioner would have been justified in inferring that 
Payne could have covered the remaining 225 miles 
or so, in about six hours of driving time, leaving 
an ample margin for stop-overs to interview ex¬ 
hibitors along the way, and yet reach Norfolk 
sometime Wednesday in accordance with his 
appointment. 

In this connection it may be noted that the 
Deputy Commissioner being preeminently a fact¬ 
finding official and, under Section 20 (2) of the 
Compensation Act, not bound by the strict common 
law or statutory rules of evidence, would seem to 
have a broader scope as regards the matters of 
which he might take judicial notice than a court 
of law. Under the liberal Federal rule distances 
between cities, towns and other definitely located 
geographical points are proper matters for the 
judicial knowledge of courts of law: Ho\it v. 
Russel, 117 U. S. 401, 29 L. ed. 914; Mutual Ben- 
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efit Life Ins . v. Robinson , 58 Fed. 723. In the fa¬ 
mous Carrol case (Carrol v. U. S., 267 U. S. 132,69 
L. ed., 543), the Supreme Court took judicial notice 
that Grand Rapids is about 152 miles from De¬ 
troit. Again in the case of Illinois v. Pease , 207 
U. S. 100, 111, 52 L. ed., 121,126, the same Court 
in taking judicial notice of the distance between 
Chicago and Kenosha, Wisconsin, used the follow¬ 
ing language: 

“We know, because everyone knows, with¬ 
out the testimony of witnesses, that Ken¬ 
osha, the place of the alleged crime, is only 
a short distance—within not more than one 
hour and a half’s travel, by rail—from 
Chicago. It was entirely possible for the 
accused to have passed the whole or a larger 
part of the forenoon of September 30th in 
that city, and yet have been in Chicago at 1 
o’clock and during the whole afternoon of 
the same day.” 

Thus far a consideration of the testimony and 
facts comprising the claimant’s case. It is sub¬ 
mitted that here is evidence, competent, substan¬ 
tial evidence from which the Deputy Commissioner 
was warranted in finding that the injury and 
death of Gerald H. Payne arose out of and in the 
course of his employment, and this, even aside 
from the provision of Section 20 (a) of the Com¬ 
pensation Act that it shall be presumed, in the 
absence of substantial evidence to the contrary, 
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that the claim comes within the provisions of! the 
Act. Certainly at the close of the claimant’s base 
no court of law would have granted a motion fpr a 
directed verdict on the ground that the claimant 
had not produced substantial evidence on the i£sue 
here involved. If this be correct and if therefor^ the 
Deputy Commissioner had before him competent 
evidence supporting the finding here appealed 
from, then logically the claimant need go no fur¬ 
ther; because in so far as any evidence which 
appellant thereafter produced contradicted the 
evidence of the claimant, then to that extent a con¬ 
sideration of such evidence involved an exclusive 
function of the Deputy Commissioner, namely, the 
weighing of the conflicting evidence and the deter¬ 
mination on which side the truth lay; his deter¬ 
mination in such circumstances being not, of 
course, subject to review. However, since much 
of appellant’s argument is founded on the testi¬ 
mony of its own witnesses a consideration of that 
testimony and its effect on the claimant’s case 
follows. 

Testimony Adduced By Appellant Considered 

and Analyzed 

The appellant produced five witnesses. Th« tes¬ 
timony of two of them, Roy A. Edmonston and 
Sergeant Ralph Baker, is without significance 
except possibly Baker’s statement that he noticed 
the Essex Roadster, in which Payne and a woman 
were riding, stop for gasoline on the other side 
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of the Highway Bridge, and later saw it stop at 
Petland Zoo. (R. p. 99.) Of the remaining three 
witnesses Mrs . Elizabeth Maury , the woman with 
whom Payne was riding at the time of the accident , 
was the only one who had any knowledge of the 
facts; the other two witnesses were called solely 
for the purpose of impeaching her credibility by 
proof of alleged contradictory statements . In brief 
Mrs. Maury’s testimony is as follows: 

On Monday evening, the 13th of July, 
Payne called the witness by phone, saying 
that he had a new car and inquiring whether 
she wanted to drive with him as far as 
Fredericksburg, and that he would send her 
back on the bus or on the train. The wit¬ 
ness accepted the invitation, and next day 
about noon Payne called at her apartment 
where they had lunch together. About 5 or 
5:30 that afternoon they drove off in 
Payne’s new roadster, stopping about half 
an hour at Dupont Circle and then driving 
out of Washington by way of 14th Street. 
(R. p. 73.) They intended to get dinner at 
a place on the Fredericksburg road near or 
in Fredericksburg. (R. p. 69.) As soon 
as dinner was finished Payne was going on 
to Norfolk and witness was coming back to 
Washington on the bus. (R. p. 70.) Payne 
told the witness that he had an appointment 
with Mr. McNamee in Norfolk the follow¬ 
ing morning. (R. p. 70.) The witness tes- 
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tified that Payne “intended to drive on and 
go right through to Norfolk. * * * He 

was supposed to meet his boss in Norfolk 
and I suppose he expected to spend the night 
in Norfolk.” (R. p. 70.) The witnes^ did 
not recall stopping at a place called Petland 
for light refreshments. (R. p. 74.) Neiither 
witness nor Payne had anything of an intox¬ 
icating nature to drink during the trip or 
before, at her apartment. (R. p. 77.) If 
Payne had had anything to drink before he 
came to the witness’ apartment at fioon 
Tuesday the witness did not know it, and if 
he had, it was so little that she did not notice 
it. (R. p. 80.) The witness could not re¬ 
call definitely what happened just preceding 
the accident. (R. p. 76.) She did say, how¬ 
ever, “I remember the car swerved and 
1 screamed. After that I do not remeinber 
anything; and he did mention this: that he 
had been sick the night before and he did 
not feel like making this trip if it was not 
absolutely necessary and he would not be on 
it if it was not necessary—if you care to 
put that in.” (R. p. 76.) As to the ^peed 
which the car was traveling at the time 
of the accident the testimony of the wit¬ 
nesses in one place is as follows: 

“Q. You do not recall—to the best 
of your knowledge, how fast Would 
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you say you were going prior to the 
accident? It was very fast? 
i “A. It was fast , yes; exactly how 
fast I don't know .” 

“Q. How fast would you say it 
would be? Would it be about forty 
or forty-five miles an hour? 

“A. I should say so." (R. p. 76.) 

In another place her testimony (quoted in 
appellant's brief) is: “It was going quite 
fast. We had the top down on the car and 
the windshield was on the hood of the car; 
it was going quite fast. As I told you , I do 
not remember how fast ,” and to the ques¬ 
tion, “Q. Would you say it was going over 
sixty miles? A. I imagine it was; 1 could 
not say it was .” (R. p. 85, Italics 
supplied.) 

Inasmuch as appellant bases much of its argu¬ 
ment on the testimony of the witness Maury which, 
after all, comprises the only real evidence pro¬ 
duced by it, the true import and worth of that 
testimony requires some comment. 

In the first place, Mrs. Maury’s testimony 
taken in its entirety affords no basis for the 
view emphasized in appellant’s brief that Payne’s 
principal purpose and intention in leaving 
Washington and undertaking his ill fated trip 
was to get a chicken dinner at Fredericksburg 
or, “to take his woman companion to dinner.” 
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It is true that Mrs. Maury states that she 
and Payne were going to have dinner at a place 
on the road near Fredericksburg, but she is equally 
clear that Payne had an appointment to meet his 
boss in Norfolk Wednesday and did not intend to 
linger in Fredericksburg , and that as soon a\s the 
dinner was over he was driving on to Norfolk and 
she was coming back to Washington by bus . AfVhile 
appellant in its synopsis quotes from this witness 
at great length no mention is made of her testi¬ 
mony as to the statement Payne made tp her 
just shortly before the accident (possibly the most 
illuminating of all) “that he had been sick the 
night before and he did not feel like making this 
trip if it was not absolutely necessary and he 
would not be on it if it was not necessary.” (R. p. 
76.) Taken in conjunction with the rest ot the 
testimony, this statement of the witness leaves no 
doubt as to what was the paramount purpose in 
Payne's mind at the time of the accident. It indi¬ 
cates clearly that it was the business of thi em¬ 
ployer, the instructions received from McN^mee, 
which created the necessity of the trip and was 
throughout its primary motive. 

The second point to be noticed with respect to 
Mrs. Maury's testimony is its repudiation ocf the 
suggestion that any drinking was done by her and 
Payne during the trip, or before, at her apartment. 
In the face of this, however, appellant stateq that 
“there is some testimony to show that Payn^ and 
his companion had been drinking” (App. Br. p. 
12); and all the way through its argument runs 
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the insinuation that Payne was driving while in¬ 
toxicated. Nothing is more out of line with the 
facts as disclosed by the testimony of every witness 
who observed Payne either before and after the 
accident. The clear testimony of the claimant’s 
witnesses on this point has been noticed. Mrs. 
Maury is the only one of the appellant’s witnesses 
who speaks with any actual knowledge, and in the 
entire record of her testimony the only suggestions 
that she and Payne had been drinking are found in 
the leading questions of appellant’s counsel on 
direct examination , which suggestions his witness 
repeatedly denies . 

The final point to be noticed in connection with 
the testimony of Mrs. Maury is that it can hardly 
be taken as establishing that Payne was driving 
the car negligently or at a speed in excess of 60 
miles an hour as is assumed to be the proved fact 
by the appellant’s argument. Mrs. Maury testi¬ 
fied that she “did not know how to operate a car 
even” (R. p. 84), and her opinions as to the speed 
at which Payne was driving his roadster are of 
an extremely vague and speculative character, 
varying from “about forty or forty-five miles an 
hour” (R. p. 76), to imagining that it was going 
over 60 miles an hour. (R. p. 85.) All the way 
through her testimony on this point, the witness 
admits that she could not say how fast the car was 
going, that she does, “not remember definitely the 
speed”. (R. pp. 76, 83, 85.) For the reason, 
therefore, if for no other, that Mrs. Maury was 
apparently not qualified or able to judge the speed 
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of a ear, her testimony on this point is of slight 
value. 

In the second place, her testimony that the car 
was being operated at a very fast rate of speed 
is self-serving. From a reading of the appellant’s 
brief one gets the impression that Mrs. Maury on 
cross-examination is reluctantly admitting that 
the car was being driven very fast, first over fifty, 
then over fifty-five and finally over sixty miles per 
hour, and that these were admissions against her 
interest. On the contrary, it was very definitely 
to the interest of Mrs. Maury to place the Ispeed 
of the car as high as possible; for it is on Payne’s 
supposed negligence in this regard that her obvi¬ 
ous claim to recover from his estate for the serious 
injuries she herself sustained in the accident 
depended. Nor can it be said that she testified 
without realization of her interest in this regard, 
or spontaneously, without consulting counsel. As 
appears from the record her counsel, Mr. Wilmeth, 
was present during the whole examination and 
frequently advised her. On the occasion when the 
insurance investigator, Mr. Fairbank, called on 
her, she was represented in this matter by Attor¬ 
ney Crandal Mackey. (R. p. 82.) It also appears 
from the record that some time prior to September 
19, 1931 (and to Mrs. Maury’s examinatipn in 
this cause), Attorney Joseph Di Leo wrote a letter 
on behalf of Mrs. Maury setting forth her blaim 
for damages, and alleging Payne’s negligent oper¬ 
ation of the car, and stating in conclusion that 
Mrs. Maury had instructed him to start proper 
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proceedings unless her claim for injuries was paid. 
(R. p. 129.) So much for the testimony of the 
witness Maury. 

The remaining witnesses for appellant were 
Ralph W. Fairbank, the investigator for the in¬ 
surance carrier, appellant herein, and Emmett 
O’Connor, investigator for the Compensation Com¬ 
mission. On the direct examination of Mrs. 
Maury, counsel for appellant was allowed, over 
objection, to lay a foundation for proof of contra¬ 
dictory statements. Fairbanks entire testimony 
was as to these alleged contradictory statements 
which, it is claimed, Mrs. Maury made to him when 
he interviewed her just two or three days after 
her return from the hospital and while she was 
confined to bed. (R. p. 83.) In this connection 
it may be remarked that Mrs. Maury testified that 
she was unconscious for five days after the acci¬ 
dent and did not remember the facts for a long 
time. (R. p. 78.) 

It is obvious that what Fairbank testified Mrs. 
Maury told him on this occasion is in no sense evi¬ 
dence of the facts here in question; and yet Fair- 
bank’s testimony is referred to in appellant’s nar¬ 
rative of the evidence, presumably, as tending to 
disprove certain unfavorable parts of Mrs. 
Maury’s testimony. Indeed all of the suggestions 
to the effect that Payne and Mrs. Maury had been 
drinking are gotten into the record through this 
essentially hearsay testimony of the insurance in¬ 
vestigator. 
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It is not a technical but a fundamental rule 
of evidence that a party is not allowed to 
show contradictory statements of his own witness. 
And the exception to this rule which the Court, 
in its discretion, is authorized (by Title 9, Section 
21 of the D. C. Code) to make when it is “satisfied 
that the party producing a witness has been t^ken 
by surprise” is u for the purpose only of affecting 
the credibility of the witness .” (Italics supplied.) 

At the hearing exception was taken to the 
admission of Fairbanks testimony on the ground 
that there was no showing that appellant was 
taken by surprise. (R. pp. 101, 102, 103.) But 
even the pretext and sole purpose for which Fair¬ 
banks testimony was then admitted: namely that 
of aiding the Deputy Commissioner in determining 
the credibility of the witness Maury, has now 
passed. That credibility has been determined; 
and with such question this Court has nothing to 
do. It follows, therefore, that in passing upc^n the 
issue presented by this appeal the transcript of 
record should be read as though all of the hearsay 
testimony of the witnesses, Fairbank, O’Connor, 
Di Leo and Richard T. Payne were deleted. 

Since, however, appellant does quote from Fair¬ 
banks testimony it seems only fair to remark in 
passing that the testimony of Emmett O’Cohnor, 
the other witness called by appellant to sho'for the 
alleged contradictory statements of the witness 
Maury, fails to corroborate in essential respects 
Fairbanks account of Mrs. MauryS statements on 
the occasion of their joint interview. (R. ppJ 104, 
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105, 118.) In rebuttal of Fairbanks impeaching 
testimony, Richard T. Payne, the brother of the 
deceased employee and attorney Di Leo, who on 
different occasions not long after the accident had 
talked to the witness Maury concerning it, were 
called in behalf of the claimant. The testimony of 
each of these witnesses as to what Mrs. Maury told 
them of her ill-fated trip with Payne on the occa¬ 
sions of their several interviews substantially coin¬ 
cides with her sworn testimony at the trial. It is 
apparent therefore that Fairbanks account of 
Mrs. Maury’s statements is at variance, not only 
with the testimony of the witness he was thus 
called upon to impeach, but with the testimony of 
three other witnesses to whom Mrs. Maury talked 
of the accident. So much for the impeaching testi¬ 
mony. Erroneously admitted perhaps, it served 
its purpose and affected the credibility of the wit¬ 
ness Maury for better or worse in the judgment of 
the Deputy Commissioner. Certainly it has no 
relevance on this appeal. 

Prescinding therefore from the class of testi¬ 
mony just adverted to and from the insinuations 
of drinking and the rest, and reverting in summary 
to the competent testimony as analyzed in the 
foregoing consideration, what are the bare facts 
which emerge as clearly established by the evi¬ 
dence? They are simply these: That Gerald H. 
Payne, salesman and solicitor for the R. K. O. 
Distributing Corporation, on the afternoon of 
Monday, July 13th, received orders from his 
superior, McNamee, to meet him (McNamee) in 
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Norfolk on Wednesday, the 15th, and for the trip 
was given a certain route to follow which would 
take him, first, to Fredericksburg and after that 
to certain small towns along the way at which he 
was to stop for the purpose of interviewing local 
exhibitors. Payne was to use his own car and 
receive the usual mileage allowance of 3.6 cents 
per mile for the distance covered on the trip. He 
did not commence his outlined trip to Norfolk 
until the following afternoon when, with a friend 
of his, a Mrs. Maury, whom he had invited to 
accompany him as far as Fredericksburg, he drove 
out of Washington about 5:30 o’clock, crossing the 
Highway Bridge and proceeding down to Fred¬ 
ericksburg on the Washington-Richmond High¬ 
way. About 20 miles from Washington and just 
before he reached the town of Accotink on the said 
highway, an accident occurred in which Payne 
received injuries resulting in his death. 

The cause of the accident is not known. Payne 
had not been drinking, and, except for 4<>me 
rather vague and unsatisfactory testimony of Mrs. 
Maury that the car was going at a high rate of 
speed just preceding the accident, there i$ no 
evidence that he was negligent in its operation. 
The Washington-Richmond Highway is the 
most usual and direct road to Fredericksburg 
and to Norfolk, and Payne was required by the 
route given him to traverse the very portion of it 
where the accident occurred. Given his geo¬ 
graphic position at the time and place of the acci¬ 
dent, Payne could have substantially covere d his 
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route, made the stops assigned, and reached Nor¬ 
folk in time for his appointment with McNamee. 
He had declared his intention to make the trip to 
Norfolk and to meet McNamee there Wednesday 
to his wife on taking leave of her Monday after¬ 
noon, and also to Mrs. Maury when he met her the 
following day. Shortly before the accident, as 
they were driving along, Payne mentioned to Mrs. 
Maury that he would not be making the trip unless 
it were absolutely necessary. These are the 
essential facts which stand out from the mass of 
testimony as clearly established, and it is upon 
these and not upon hearsay suggestions and 
supposed facts and inferences which the Deputy 
Commissioner neither found nor by the evidence 
was required to find as facts, that the legal argu¬ 
ment must be predicated. 

THE LAW OF THE CASE 

The Finding of the Deputy Commissioner That 
the Employee “Sustained Personal Injuries 
Which Arose Out of and in the Course of His 
Employment” Being Supported By Evidence Is 
Final and Should Not Be Disturbed By This 
Court. 

The Deputy Commissioner having heard all the 
testimony, observed the witnesses, and considered 
the evidence, made the following specific findings 
of fact upon which his finding that the injuries 
resulting in Payne’s death arose out of and in the 
course of his employment, is based: 
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“That the employee’s route fixed by the 
employer required him to go from Washing¬ 
ton to Norfolk, Virginia, including stops at 
intermediate points beyond Fredericksburg, 
Virginia. The customary and direct route 
lay directly through Fredericksburg] Vir¬ 
ginia, to his appointed places of contact. The 
employee left Washington, D. C., on Tues¬ 
day evening, July 14, 1931, at about 5:30 
P. M., on the direct road leading from 
Washington, D. C., to Fredericksburg, Vir¬ 
ginia, and it was upon this road that the 
fatal accident occurred. The employee was 
carrying out his employer’s instructions at 
the time of the injury and, although delayed, 
by personal reasons in commencing the 
journey, he would have been able to perform 
the work outlined for him by the employer 
from the point of time, and to keep the ap¬ 
pointment required of him by his employ¬ 
er in Norfolk, Virginia, on Wednesday, 
July 15,1931. While it is contended by the 
employer and insurance carrier that the em¬ 
ployee by his own act had taken himself out¬ 
side of the scope of his employment, the evi¬ 
dence indicates clearly, and it is found so as 
a fact that the employee at the time of the 
accident was intent upon the journey re¬ 
quired of him by his employer and this was 
the paramount purpose in view. Thd acci¬ 
dent occurred before the employee had 
reached any of the intermediate points of 
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his assignment.” (R. p. 134. Italics sup¬ 
plied.) 

From the foregoing consideration and analysis 
of the testimony, or from a reading of the tran¬ 
script itself, it would seem clear that the evidence 
not only supported, but required some such finding 
of fact. It is not necessary, however, for the 
affirmance of the Deputy Commissioner’s award, 
that his findings on the issue of whether the injury 
arose out of and in the course of the employment 
be in accordance with the preponderance of the 
evidence. As this court said in New Amsterdam 
Casualty Co. v. Hoage, 61 App. D. C., 306, 307. 

“In considering this question, it must be 
observed that the findings of fact made by 
the deputy commissioner are final and con¬ 
clusive in so far as they are supported by 
any competent evidence, and also that it is 
to be presumed, in the absence of substantial 
evidence to the contrary, that the claim 
comes within the provisions of the act. Com¬ 
pensation Act, 20 (a), 44 Stat. 1436.” 

In this regard appellant in its brief quotes the 
language of this Court in the Voehl case ( Indem¬ 
nity Ins. Co. of North America v. Hoage, 61 App. 
D. C. 173) to the effect that the statutory presump¬ 
tion does, “not shift the burden of proof from the 
claimant to prove by substantial evidence that the 
injury arose out of and in the course of his em- 
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ployment.” While this is undoubtedly true, it 
refers to the situation existing at the trial or Rear¬ 
ing on the facts. Once the Deputy Commissioner 
has, in accordance with the Act, found those facts 
in favor of the claimant, then upon appeal the 
burden is on the insurance carrier to show that 
such finding and award is not supported by] any 
evidence. To more point the appellant might |have 
quoted the language of the Supreme Court of the 
United States in the same case: 

I 

“The precise issue , whether the injury 
arose out of and in the course of the emlploy- 
ment, turned on the general naturel and 
scope of the employee's duties , the particu¬ 
lar instructions he had received and the 
practice which obtained as to work in extra 
hours or on Sundays, and the purpose §f the 
journey in which he was injured. We think 
that there can be no doubt of the power of 
the Congress to invest the deputy coipniis- 
sioner, as it has invested him, with author¬ 
ity to determine these questions after 
proper hearing and upon sufficient evidence. 
And when the deputy commissioner , follow¬ 
ing the course prescribed by the statute 9 
makes such a determination , his findings of 
fact supported by evidence must be deemed 
to be conclusive. Crowell v. Benson, 285 
U. S. 22, 46, 47, 76 L. ed. 598, 609, 610, 52 
S. Ct. 285; L’Hote v. Crowell, 286 U. Sj. 528, 
76 L. ed. 1270, 52 S. Ct. 499.” (Voehl v. 

I 
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Indemnity Ins . Co., 288 U. S. 162, 166.) 
(Italics supplied.) 

It follows that this court is not authorized to 
reweigh the evidence for the purpose of arriving 
at a different conclusion from that found by the 
Deputy Commissioner. As stated in Powell v. 
Hoage y 61 App. D. C., 99, 100, 101: 

“The conclusion reached by us as well as 
by most of the courts is that the deputy 
commissioner’s findings of fact must be 
accepted as conclusive if supported by evi¬ 
dence, unless there was some irregularity 
in the proceedings before him. * * * 

“While, therefore, we might have reached 
a different conclusion on the evidence, we 
feel that we may not, under the rule we 
have announced, substitute our judgment 
for that of the Commissioner, and, since we 
may not, it follows that we must affirm the 
action and decision of the court below.” 

The language of the Court in another Payne 
case, that of Payne v. Industrial Accident Com¬ 
mission , 258 Pac. 620 (Cal. 1927), is strikingly 
applicable here: 

“The Commission found that respondent 
was in the employ of the petitioner, that the 
injury occurred in the course and arose out 
of the employment, and awarded compensa- 
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tion. Petitioner contends that the evidence 
does not support the findings, and that con¬ 
sequently the action of the Commission was 
without and in excess of its jurisdiction. 

“The Court in reviewing awards of the 
Commission is not acting as a Court of 
Appeals (Southern Pacific Company v[. In¬ 
dustrial Accident Commission, 170 Pac. 
822), and is without power to determine the 
weight to be given the evidence (Deailbom 
v. Industrial Accident Commission 203 Pac. 
112), or which of two opposing inferences 
should be drawn therefrom (Southern Pa¬ 
cific R. R. Co. v. Industrial Accident Com- 
mission, 224 Pac. 754). Moreover, it is not 
necessary that the findings in its judgment 
shall accord with the preponderance of the 
evidence (San Francisco v. Industrial Ac¬ 
cident Commission, 191 Pacific 26), and 
unless it can be said that there was no evi¬ 
dence reasonably sufficient to support the 
findings, the award must be affirmed. 
(Engels Copper Company v. Industrial Ac¬ 
cident Commission, 192 Pac. 845.)” 

and in Swardleck’s Case, 163 N. E. 161 (Mass. 

1928), the Court said: 

“The insurer contends that the injury did 
not arise out of and in the course of the 
employment; because the employee volun¬ 
tarily incurred an additional risk neither 
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contemplated by his contract nor incidental 
to it, because the accident resulted from vio¬ 
lation of a rule of the employer then in 
force; and because the employee was in¬ 
jured by his serious and wilfull misconduct. 
The validity of these contentions rests upon 
the determination of questions of fact. This 
Court will not re-examine questions of fact 
decided by the single member or the review¬ 
ing board if there is evidence to sustain the 
findings, unless a different finding is re¬ 
quired as a matter of law. (Silver’s Case, 
157 N. E. 342. Chisholm’s Case, 131 N. E. 
161. Dow’s Case, 147 N. E. 548.)” 

Appellant’s Argument That the Employee Was 
Not in the Course of His Employment Answered 

Appellant lays down the proposition that, as a 
matter of law, Payne was not in the course of his 
employment at the time of his death. Its argu¬ 
ment here consists first of several excerpts of a 
very general nature from decisions concerning the 
facts of which we are told nothing. The judicial 
language quoted consists mainly of general propo¬ 
sitions such as that the employer is not the insurer 
of the safety of his employee at all times, and at¬ 
tempts to indicate what is meant by the magic 
phrase, “arising out of and in the course of em¬ 
ployment”. Such language, apart from the 
specfic facts with reference to which it was used, 
is of little value in deciding the issue here pre- 
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sented. While the formula suggested by the Court 
in Larke v. John Hancock Mut. L. Ins . Co., 97 'AtL 
320 (Conn. 1916), as “In a general way sufficient 
for this case, and perhaps helpful in the considera¬ 
tion of other cases, * * * that an injury to an 

employee is said to arise in the course of his em¬ 
ployment when it occurs within the period of his 
employment, at a place where he may reasonably 
be, and while he is reasonably fulfilling the duties 
of his employment, or engaged in doing something 
incidental to it” (Italics supplied), may prove 
helpful in those cases where the employee has defi¬ 
nite hours and performs his work on definite 
premises, when applied to the case of traveling 
salesmen whose time is largely their own and 'who 
are not required by their employment to be at any 
definite place at any definite hour, the said formula 
is seen to afford but slight assistance. 

Moreover, the Deputy Commissioner did not 
find as a fact, nor was he required by the evidence 
to find that Payne in pursuing his route on the 
Washington-Richmond Highway was not “reason¬ 
ably fulfilling the duties of his employment,” as 
seems to be assumed in appellant’s argument! In 
this connection the testimony of salesman Robert 
J. Folliard might be recalled to the effect it was not 
unusual for salesmen (such as Payne) to be on the 
road at night because during the evening they are 
better able to catch the exhibitors at the theatres. 
To appellant’s attempted application of this rather 
rigid formula it must, therefore, be answered 1 that 
Payne had no definite period or hours of employ- 
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ment; and that as to the place where he was when 
the accident occurred, since it was on the direct 
route outlined by his employer, indeed at a point 
through which he was required by his instructions 
to travel, the requirement of the suggested formula 
or indeed of any fair definition of the “course of 
employment” is fulfilled. 

It is true that Payne delayed commencing his 
assigned work, but once having taken it up and 
the accident occurring while he was actually 
following the route outlined and intent on keep¬ 
ing his appointment with his employer, it cer¬ 
tainly cannot be said that he was not in the 
course of his employment simply because he 
was late in starting. It matters not that he had 
done no work the previous evening , it is all suffi¬ 
cient that he was engaged in his employment at the 
time of the accident Surely it is not contended 
that a bricklayer who is late in getting to work 
and is killed by a falling brick shortly after taking 
his position at the wall and while actually engaged 
in the laying of brick is not in the course of his em¬ 
ployment simply because he was late in com¬ 
mencing. 

Following the excerpts of a general character 
just noticed appellant proceeds in this part of its 
argument to cite certain specific cases as analo¬ 
gous to the facts here presented. The first of these, 
cited as “very like the case at bar”, is that of 
Wilson v. H. C. Frick Coke Company (1920), 268 
Pa. 256, 110 Atl. 723, which is stated to have 
held “that the injury was not due to an accident 
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while in the course of his employment, where a 
day laborer, ordered by his foreman to go op. a 
certain night to another place to be examined by 
a physician, did not go until the following night, 
and, when returning was killed.” This is an inter¬ 
esting case in which the employee while crossing 
the frozen Monongahela River on a December 
night, met his death by stepping into a current 
exposed by a boat cutting its way through the 
ice. As stated in appellant’s brief the employee 
was returning from the office of the company phy¬ 
sician to whom he had been directed to go the day 
before by his foreman for the purpose of a physi¬ 
cal examination. However, in order to appreciate 
the true import of this case we must know, the 
full facts which are stated in the opinion of the 
Court below (quoted with approval by the Appel¬ 
late Court) as follows: 

“In the present case the deceased was but 
an ordinary day-laborer, with fixed working 
hours, without the limits of which his em¬ 
ployer was not privileged to call upori him 
for his services without additional compen¬ 
sation. He had been ordered by his foreman 
to appear before the company’s physician 
at Ronco for a physical examination on the 
evening of December 20, 1917. He did not 
appear at that time and place, but voluntar¬ 
ily appeared at the home of the physician at 
Masontown the next evening, thus deter¬ 
mining for himself when and where he 
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would submit himself for examination . He 
was not being paid for the time he consumed 
undergoing the examination or in going to 
and from the place of examination . He was 
not injured while performing any duty 
which he was employed to perform, nor 
while actually engaged in the furtherance 
of the business or affairs of his employer.” 
(Italics supplied.) 

From this statement it is difficult to see how this 
case can be considered “as very like the case at 
bar” or even analogous to the case of a traveling 
salesman, not working fixed hours, and who, unlike 
the employee in the cited case, was paid his salary 
and a mileage allowance for making just such 
trips as the journey he was engaged in at the time 
of the accident. The further all-important fact 
must be noted that in the cited case the specific 
finding of the referee affirmed by the Compensa¬ 
tion Board was that the deceased was not in the 
course of his employment at the time of the acci¬ 
dent, and hence the only question before the Court 
on appeal was whether there was evidence sup¬ 
porting this finding. 

The next case cited by the appellant, North 
Western P . R. Co . v. Industrial Accident Commis¬ 
sion, 163 Pac. 1000 (Cal. 1917), is less obviously 
inapplicable to the case at bar. It is stated in 
appellant’s brief as holding: 

“that a clerk in the auditing department of 



a railroad, traveling under orders to cheek 
up the accounts of an agent at a station on 
the road, was not acting within the course 
of his employment, within the meaning of 
the Compensation Act, in leaving the train 
when an injured passenger attempted to 
board it, even though he intended to aid in 
caring for the injured man if called upon 
to do so, so as to be entitled to compensa¬ 
tion, if injured when attempting to re-enter 
the train.” (App. Br. p. 15.) 

A close study of the full opinion, however, 
reveals that the decision denying compensation 
was based on two distinct grounds, first that the 
Commission’s specific findings upon which the 
conclusion that the injury arose out of and in the 
course of employment was based, were not| sup¬ 
ported by substantial evidence. As to the state¬ 
ment in appellant’s brief that the employe^ “in¬ 
tended to aid in caring for the injured man if 
called upon to do so,” the language of the Court 
on the first ground is as follows: 


“The transcript of evidence will be 
searched in vain to discover one word aris¬ 
ing to the dignity of evidence to establish 
the statement that the deceased alighted 
from the train ‘to be available in case his 
services should be useful’ or that if he did, 
that it was any part of his express or 
implied duties as an employee of the 
defendant so to do.” 
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The second and additional ground of the de¬ 
cision was that the employee by attempting to 
board a moving car (under the circumstances of 
negligence clearly disclosed by the facts in the 
case) imposed upon his employer a greater risk 
and responsibility than was inherent in the duties 
of his employment and hence that the company 
was not liable for the injury received. As author¬ 
ity the opinion cites several of the earlier English 
cases in support of this rule among them Jibb v. 
ChadmcJc (1^15), 2 K. B. 94, 8 B. W. C. C. 152, 
also cited in appellant’s brief. Following the 
opinion, however, there is a statement by a 
majority of the Court explaining its concurrence 
in the decision and stating that the judgment 
annulling the award was sufficiently supported on 
the first ground stated in the opinion, viz: that the 
evidence did not support the finding that the 
employee in alighting from the train or in what 
occurred thereafter, was performing any service 
growing out of or incidental to his employment. 
As to the second ground of the opinion, viz: 
whether assuming that the deceased was, in 
alighting from the train and what he did there¬ 
after, acting in the scope of his employment he 
should be held to have stepped out of it by reason 
of his attempt to board the moving train, the said 
majority of the Court, without expressing any con¬ 
trary view “withdrew its assent to the portion of 
the opinion dealing therewith.” 

It is clear; therefore, that on the first ground, 
and inasmuch as there was not substantial evi- 
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dence to support the specific findings of the 
Commission, the holding is not quite as stated in 
appellant’s brief and is clearly distinguishable on 
the facts from the case at bar; and as to the second 
ground the language of the majority of the Court 
shows that the decision can not be taken as 
approving the reactionary doctrine of Jibb v. 
Chadwick and some of the early English cases to 
the effect that an employee who, while ip the 
course of his employment, attempts to board a 
moving train is not entitled to the benefits of the 
compensation statute, for the reason that his 
negligence increases the normal risks of his em¬ 
ployment. This technical and restricted construc¬ 
tion is not in accord with the broad social purpose 
of the compensation laws nor is it in line with 
the more modem decisions in this country. In 
effect it allows in another and subtle guise the old 
defense of contributory negligence. Certainly it 
is not justified by the broad language of our Act 
that “compensation shall be payable irrespective 
of fault as a cause of the injury.” Sec. 4 (p). 

The limitations of space prevent a full analysis 
of all the cases cited by appellant in its brief; nor 
is it felt that this is necessary. From the health 
of varied and conflicting decisions attempting to 
answer, upon every conceivable combination of 
fact, the ever-recurring question whether the in¬ 
jury arose out of and in the course of employment, 
it is not difficult to find a text for almost any 
proposition. From this abundance made more 
unreliable by the variations in the language and 
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provisions of the statutes of the several states, 
appellant has naturally chosen cases favorable to 
its side of the issue. Some of the cases cited are, 
it is believed, now reactionary exceptions; others 
such as: 


“State ex rel Miessen v. Dist. Court of 
Ramsey County , 142 Minn. 335; 172 N. W. 
133, where a traveling salesman who, after 
visiting three of the towns on his itinerary 
was injured while en route to a town which 
he was not supposed to cover; 

“United Disposal Co. v. Ind. Comm., 126 
N. E. 183, wherein an employee for his own 
convenience kept a truck several miles dis¬ 
tant from the job, was injured while going 
to the job over a road not contemplated in 
his agreement with his employer, and 
“Inverson Tool Co. v. Phillips , 17 Pa. 
(2d) 475, where an employee was en route 
to sell machinery when not authorized so 
to do.” (App. Br. p. 19.) 

are clearly not in point. Still others such as the 
Gima v. Hudson Coal Co. (Pa. Super.), 161 Atl. 
903, are evidently founded on the common pro¬ 
vision of many of the compensation statutes that 
compensation shall not be payable if the injury 
resulted from the willful misconduct of the em¬ 
ployee , quite different from the language of 
our own Act which disentitles the employee 
only “if the injury was occasioned solely by 
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the intoxication of the employee or by the willful 
intention of the employee to injure or kill himself 
or another”. (Sec. 3 (b). Italics supplied.) 

Every one of the cases cited by appellant in this 
part of its argument presents a situation of devia¬ 
tion from the line of the employment continuing 
and existing at the time of the injury, whereas the 
evidence in the instant case and the specific find¬ 
ings of the Deputy Commissioner are clear tjj the 
effect that Payne at the time of the accident was 
literally as well as substantially in the direct line 
of his prescribed route and employment, mingling 
perhaps a little pleasure with his business, combin¬ 
ing possibly a pleasant company with the njeces- 
sary and paramount duty to his employer, but in 
no wise detouring from his prescribed route or 
deviating from the course of his employment by 
reason of that pleasure. Such facts present a very 
different principle than that involved in the cases 
cited in appellant’s brief, “where”, as stated in the 
Sichterman case, relied upon by appellant, “ the 
servant leaves the sphere of his employment for 
some purpose of his own entirely disconnected , and 
not in any wise incidental to the employment”. 
(Sichterman v. Kent Storage Co. 217 Mich. 364; 
186 N. W. 498.) 

Above all the rest appellant relies upon the case 
of Southern Casualty Co. v. Ehlers (Texas), 14 
S. W. (2d) 111, as “so precisely in point with 
respect to the factual situation as to be entirely 
decisive of the question here presented”. This 
rather reactionary decision of the Court of Civil 
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Appeals of Texas is, however, based upon facts 
clearly distinguishable from those established by 
the evidence and found by the Deputy Commis¬ 
sioner in the instant case. Following a brief sum¬ 
mary of the facts of the Ehlers case appellant 
quotes at length from the language of the Court. 
Without requoting here all that part of the opinion 
set out in the appellant’s brief (see p. 18) it is 
recalled that the Court after stating that the 
deceased auto salesman by stepping out of the line 
of duty to indulge in the personal pleasure of an 
hour’s dance broke the continuity of his employ¬ 
ment and had not gotten back within its course 
when, as he was on his way home for the purpose 
of spending the night in rest, the accident oc¬ 
curred, continues as follows: 

“It was not his intention to resume the 
duties of his employment until the next day 
and until after he had gone home and rested 
there through the night, and, if he had car¬ 
ried out his intention he would not have 
gotten back into the course of his employ¬ 
ment until he had begun the actual work of 
delivery of the trucks the next morning. 
That was an unfinished task, which he had 
left early in the evening, and he could not 
be held to have resumed it until he returned 
to possession of the trucks thereafter. He 
left that task to perform the other of inter - 
viewing the two prospects at Skidmore. He 
completed the latter task at 11 o’clock that 
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night y went from that task to the purely 
personal pleasures of the dance , and 
was on his way to the purely personal 
pleasure of a nighVs rest when he wds in¬ 
jured , with no intention of resuming his 
work until the next morning . He sustained 
the injury during this hiatus , while going 
from one personal pleasure to another. 
(Italics supplied.) 

The last several lines of the excerpt quoted (not 
given in appellant’s brief) indicate, it is believed, 
the true rationale of the decision. They show that 
the Court regarded Ehlers action in indulging in 
the personal pleasure of an hour’s dancing as tak¬ 
ing place after and not in combination with his 
business duties. These, with the termination of 
his interview of the two prospects, were completed 
for the evening so that in driving home an hour or 
so later Ehlers was not driving home from a pusi- 
ness engagement but simply driving home frpm a 
dance. This rather finely-spun distinction is bbvi- 
ously not applicable to the facts in Payne’s case 
who, instead of having just finished with his busi¬ 
ness duties had just commenced them. Clearly 
Payne was not indulging “in a personal pleasure, 
wholly disconnected from his employment”, but on 
the contrary was doing the very thing which he 
was instructed and paid to do by his employer at 
the time of the accident. A reading of the Ehlers 
case discloses also that Ehlers’ duties as a dales- 
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man were quite different from those of Payne. As 
is stated in the opinion: 

“He was under no restrictions as to the 
time, place, or manner of doing work for 
which he was employed, seeking customers 
when and where and as he pleased, and 
making his sales and deliveries with like 
freedom of action.” 

It does not appear, and it is improbable, that 
Ehlers under his roving commission was paid any 
mileage for the distances travelled while going to 
or returning from the interviewing of prospective 
customers. 

Further on in its argument the appellant, in 
order to bring Payne’s case under the principle of 
the foregoing decisions, strains the facts in an 
attempt to make it appear that Payne had not 
“returned to the sphere of his employment when 
the accident occurred.” (App. Br. 23.) Appel¬ 
lant’s argument is made more plausible by such 
gratuitous statements, not proved by the evidence, 
as the following: Payne “left to take this woman 
(Mrs. Maury) to dinner about 5:30 P. M. * * * 
his immediate purpose at this time was to take 
his woman companion to dinner, after which he 
intended to travel on directly to Norfolk and 
pick up on Wednesday, the threads of his employ¬ 
ment”, (App. Br. Page 12); “but most obviously 
he did not intend to visit Warsaw, Urbanna or 
Tappahannock as directed, or to approach Nor- 
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folk by way of Yorktown.” (App. Br. p. 23.) If 
it is to be held that Payne would not resume the 
duties of his employment until he reached Norfolk 
Wednesday, then we have reached the absurd 
conclusion that a traveling salesman is not within 
the scope of his employment while traveling but 
only after he has reached his points of contact. 
And to appellant’s question: When did Payne, 
after the Monday evening supposed to have been 
spent in Baltimore, resume the duties of hid em¬ 
ployment, the very obvious answer is that he re¬ 
sumed those duties when he commenced his 
directed journey and, leaving Dupont Circle, 
drove out of Washington across the Highway 
Bridge and down into Virginia. 

It is submitted that appellant’s argument here 
and its citation of the various cases of deviation 
considered above “where the servant leaves the 
sphere of his employment for some purpose of his 
own entirely disconnected and not in any wise 
incidental to the employment” show a funda¬ 
mental misconception or misinterpretation of the 
facts of the instant case. If, as has been shown, 
the Deputy Commissioner had before him any 
competent evidence from which he was warranted 
in finding “that the employee at the time of the 
accident was intent upon the journey required of 
him by his employer and this was the paramount 
purpose in view”, then notwithstanding the possi¬ 
bility of other inferences or appellant’s desire to 
interpret the testimony as making out a case of 
deviation, the legal argument can not proceed 
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upon such assumed basis, but if it is to have any 
validity or pertinence must revolve around the 
actual facts as established by the evidence and 
found by the Deputy Commissioner. 

As was held in the case of Bellman v. Northern 
Minn . Ore Co., 208 N. W. 802 (Minn. 1926), 
where there is evidence from which the referee 
and the commission might find that the primary 
purpose of the employee in doing a certain act was 
to perform a duty to his employer, a finding that 
the resulting injury arose out of and in the course 
of his employment will not be disturbed even 
though it appears that the employee also intended 
in doing that act to serve a personal purpose 
unconnected with the employment. 

In connection with the case of Southern Cas¬ 
ualty Co. v. Ehlers, supra, relied upon by appel¬ 
lant the case of Ford Motor Company v. Industrial 
Commission , 231 Pac. 432, 433 (Utah 1924), 
should be noticed. In that case one Eckman was 
employed as a salesman by the defendant company. 
He acted in the capacity of a road man, whose duty 
it was to promote the sale of Lincoln cars to retail 
dealers. In the course of his employment he was 
ordered to a certain place to sell to a dealer. Hav¬ 
ing driven to such place he spent the day in demon¬ 
strating the car to the dealers. One of their num¬ 
ber proposed a ride with some young ladies, 
claimed to be prospective buyers of the car, as a 
practical demonstration. The evidence was, that 
while there was no particular destination in view 
when they started, later some one suggested a 
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dance. At the dealer’s request the salesman 
allowed him (the dealer) to drive. It was £fter 
dark and while the dealer was driving that the car 
overturned resulting in Eckman’s injuries and 
death. The Court said: j 

I 

I 

“The plaintiffs counsel strenuously con¬ 
tended that at the time of the accident Eck- 
man was not engaged in his master's busi¬ 
ness or in his employment, but was oh his 
way to a dancing party for his own personal 
pleasure. There are some circumstances 
shown in the record which lend color ti this 
view. But on the other hand there is sub¬ 
stantial basis for the conclusion tha|t the 
paramount purpose of the trip, so far as 
Eckman was concerned, was to demonstrate 
and effect a sale of the car to JonesL and 
that whatever element of private pleasure 
intervened was merely incidental to his 
principal and ultimate object." 231 Pac. 
432, 433. 

Accordingly the finding of the Commission that 
the employee's death arose out of, and in the cburse 
of, his employment was affirmed. 

The facts in the following recent New York 
cases are also of interest. In Karasik v. Half and 
Shoe Co ., 217 N. Y. App. Div. 708; 149 Spec,, Bul¬ 
letin 50, the steering wheel of an automobile proke, 
causing it to turn over and injure the driver, a 
shoe salesman. The Board found that he was on 


46 


a business trip, with two suit cases of samples. 
Upon appeal, the carrier contended that the em¬ 
ployee was on his way with his wife to a summer 
resort, and that, as a commission salesman, he was 
an independent contractor. The Appellate Divi¬ 
sion affirmed the award unanimously and without 
opinion. And in Probe v. Pettit & Sons , 217 N. Y. 
App. Div. 711; 149 Special Bulletin 44, the credit 
manager of a lumber, coal and feed firm was 
cranking his car on a ferry when suddenly the car 
jumped forward and broke his leg. He had made 
a collection from one customer for his employer 
and was on his way to another. His wife and chil¬ 
dren were riding with him, his intention being to 
leave them at his father-in-law’s en route. The 
carrier contested the award on the ground that he 
had deviated from his route for family purposes. 
The Attorney-General asserted that he was fol¬ 
lowing his usual route, that the employer did not 
object to his i family riding with him and that in 
any event he was covered if returning from a col¬ 
lection. The Appellate Division affirmed the 
award unanimously and without opinion. 

It is clear from the above decisions and the prin¬ 
ciples involved, that since Payne’s accident 
occurred after he had taken up his employment by 
commencing his assigned journey to Norfolk, and 
while he was following without deviation his out¬ 
lined route intent upon keeping his business 
appointment, his injury and death must be held 
to have arisen out of and in the course of his em¬ 
ployment; and the fact that he had with him at 
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the time a woman companion in the car who was 
accompanying him as far as Fredericksburg, since 
it produced no deviation from the line of his em¬ 
ployment, is of no significance. 

Appellant’s Argument That the Employee’s Death 
Resulted From a Sportive and Unlawful 
and Therefore Did Not Arise Out of 
Employment Answered. 

Before considering this argument it must be 
recalled that under our Act compensation is pay¬ 
able irrespective of fault as a cause of the injury 
(Section 4 (b)), and that consequently culpable 
conduct on the part of the employee becomes ma¬ 
terial only under the provision of Section 3 (b) 
that: 

“No compensation shall be payable if the 
injury was occasioned solely by the intoxi¬ 
cation of the employee or by the willful in¬ 
tention of the employee to injure or kill 
himself or another.” 

Since appellant did not controvert the claim on 
either of these grounds it would seem that all the 
testimony regarding the speed of the car and the 
suggestions that Payne had been drinking is ir¬ 
relevant and should be ignored. Nor did appel¬ 
lant before the Deputy Commissioner or in its [bill 
for an injunction or points and authorities filed 
therewith contend that Payne had violated | the 
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Virginia statutes fixing a maximum limit for the 
speed of vehicles and that for this reason no recov¬ 
ery could be had. This defense as well as the theory 
that the employee was engaged in a sportive act, 
make their appearance for the first time on this 
appeal. It is submitted that appellant should not 
be allowed to prevail here upon a different theory 
than that upon which the case was tried before the 
Deputy Commissioner and presented to the lower 
court. 

Appellant's argument, however, is readily an¬ 
swered. In the first place it is based upon some 
vague and very unsatisfactory testimony of its 
own witness, testimony which by no means war¬ 
rants the following statement which prefaces ap¬ 
pellant's argument: 

“The record is clear beyond dispute that 
Payne just before the accident was demon¬ 
strating the high speed of his automobile to 
his woman companion, certainly going in 
excess of sixty miles per hour and according 
to one version over seventy." (App. Br. pp. 
19, 20.) 

It will be recalled that Mrs. Maury, who was not 
able to drive a car testified at one place that the 
car was going about forty or forty-five miles an 
hour, and that the testimony as to the sixty-mile 
speed to which appellant refers consists simply in 
the following question and answer, “Would you 
say it was going over sixty miles? I imagine it 
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was, I could not say it was” (R. p. 85. Italics 
supplied.) And the only suggestion that the car 
was going seventy miles an hour is found in the 
very leading question of appellant’s counsel to 
which the witness answered that she did not re¬ 
member definitely the speed . (R. p. 82, 83.) As 

has been previously noticed Mrs. Maury’s testi¬ 
mony on this point was obviously self-serving and 
essential to the validity of her claim agafnst 
Payne’s estate for the injuries she sustained. 
From such testimony, and under the other circum¬ 
stances affecting the credibility of this witpess, 
can it be said that the Deputy Commissioner yras 
required to accept as a definitely proved fact that 
Payne’s car was going over the speed limit of 
forty-five miles an hour at the time of the 
accident? 

Even if Payne had been driving the car in excess 
of the speed limit at the time of the accident it by 
no means follows that his death is not compensa¬ 
ble. A great number of cases might be cited in 
which an employee has been allowed to recover for 
injuries sustained while violating, and, in mkny 
instances, as a result of violating statutes, ordi¬ 
nances, and express prohibitions of his employer. 
Imperial Brass Manufacturing Company v. Indus¬ 
trial Comm., 137 N. E. 411 (Ill. 1932); 26 A. L. R. 
161, and cases collected in the annotation, 26 A. 
L. R., 163. In Moore v. J. A. McNulty Company, 
213 N. W. 546 (Minn. 1927), it was held that the 
mere fact that, in attempting to board a moving 
train, the employee violated a statute and an o|rdi- 
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nance does not defeat his right to recover compen¬ 
sation. The Court said: “Apparently the weight 
of authority sustains the proposition that a work¬ 
man does not necessarily put himself outside the 
sphere of his employment when he commits an 
offense for which he may be prosecuted.” 

The general principle supported by the authori¬ 
ties is stated in the excellent annotation on this 
question in 23 A. L. R. 1161,1163 as follows: 

“Where a workman does the thing he was 
employed to do, but does it in a prohibited 
manner—in other words, if the act which 
caused the injury was within the sphere of 
the servant’s employment—the fact that he 
had been expressly forbidden to do that act 
will not be fatal to his claim.” 

It is only where the violation of the statute or 
the rule of the employer has the effect of removing 
the employee from the sphere of his employment 
that such violation is of any significance. As 
stated in Moreau v. Grand Trunk P. R . Co., 16 
Alberta L. R. 190, 57 D. L. R. 175, “It is not the 
disobedience which disentitles him to recover, but 
the fact that what he was doing was not part o/, or 
incidental to, what he was employed to do.” 
(Italics supplied.) 

In the recent case of Karchut v. Helvetia Coal 
Min. Co., 168 Atl. 375 (Pa. Super. 1933), a miner 
whose duty it was to walk in front of a car trans¬ 
porting cutting machinery, in violation of the posi- 
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tive orders of his employer, walked back to the 
moving car and attempted to board it thereby sus¬ 
taining the injuries of which he died. The clbim 
was resisted on the ground that the deceased em¬ 
ployee had taken himself out of his employment by 
attempting to mount and ride upon the car in de¬ 
fiance of positive orders and on this ground jwas 
disallowed by the compensation board. This deci¬ 
sion was reversed by the Pennsylvania Court land 
an allowance of compensation ordered on the 
ground that the violation of orders occurred in the 
course of the employment while the employee was 
engaged in the performance of his duties to the 
employer. 

The application of the principle of these cases 
to Payne’s supposed violation of the Virginia 
speed law is obvious. In driving his car over the 
speed limit—assuming such to be the fact—he Was 
not violating a prohibition having anything to do 
with the scope of his employment, he was simply 
doing the thing he was employed to do but in a 
prohibited manner. 

But appellant contends that Payne’s death re¬ 
sulted from a sportive, as well as an illegal act 
and that for this reason there can be no recovery. 
In support of this contention appellant cites a line 
of decisions, which may perhaps be designated as 
the “horse-play cases,” to the effect that if the act 
resulting in the injury was occasioned by horse¬ 
play or practical joking the injury is not cbm- 
pensable. It is submitted that where (as in many 
of these cases) the horse-play had, as a matter of 
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fact, the effect of removing the employee from the 
line of his employment by engaging him in some 
activity totally unconnected with his employer’s 
business, a 1 decision denying compensation is 
sound law. But when the act producing the 
injury, though conceived in horse-play, is never¬ 
theless in the course of the employment and 
occurs while the employee is engaged in perform¬ 
ing, however sportively his employer’s business, 
then compensation should not be denied solely on 
that account. To do so under such circumstances is 
to write into the compensation law a new defense 
to the master’s liability, a defense which raises an 
issue of the fault of the employee as the cause of 
the accident and partakes very much of the nature 
of the outlawed plea of contributory negligence. 

The decisions are by no means in accord on the 
question of the effect of so-called horse-play, and 
as to when it does, and when it does not, remove 
the employee from the scope of his employment. 
In this connection it must be remembered that the 
compensation statutes of many of the states con¬ 
trary to our own provide that the employee shall 
not recover where the injury was the result of his 
own willful misconduct. Of the cases cited by 
appellant some are very evidently founded on this 
defense. In other cases the employee by his horse¬ 
play brought about a real departure from the line 
of duty and effectively removed himself from the 
scope of his employment. 

Many cases can be found in which the injury 
for which compensation was awarded resulted 
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from an act conceived in the spirit of horse-play 
or practical joking. McCoy v. Spriggs, 157 Atl. 
523 (Pa. 1931), and East Ohio Gas Company v. 
Coe, 182 N. E. 123 (Ohio 1932), are instances. 
In both these cases the injured employee nad 
voluntarily engaged in a friendly scuffle with a 
fellow employee and thus the occasion for the 
injury may be said to have been initiated by the 
employee’s own act and yet compensation was 
allowed. 

But whatever may be the holding of this cburt 
on the question, whether under the language of 
the District of Columbia Compensation Act] an 
employee otherwise within his employment is 
entitled to recover for an injury occasioned by 
horse-play, it is clear that the facts in the instant 
case present no such issue. The act of a traveling 
salesman in driving his car over the speed ijimit 
while following the route directed by his employer 
can hardly be called horse-play in any fair sense 
of the term. Certainly it cannot be said that 
Payne drove his car off the road as a practical 
joke. The unreliability of Mrs. Maury’s testimony 
on the question of the speed of the car has been 
noticed and beyond this the record contain^ no 
evidence at all to show that Payne was even 
negligent in the operation of his car. For aught 
that appears an axle might have broken or some 
defect in the steering gear have caused the car to 
swerve. But assuming that Payne was guilty of 
everything with which he is charged in appellant’s 
argument his conduct is not “horse-play” in[ the 

I 
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sense that the word is used in the line of decisions 
here considered. The plain and only fair term for 
his conduct is “negligence”; and it is when we 
use this correct characterization that the true 
nature of appellant’s argument is revealed. 

If there had been evidence (which very definite¬ 
ly there was not) establishing as facts that Payne 
had had several drinks during the course of his 
trip and was at the time of the accident driving the 
car at an excessive rate of speed such conduct 
would have presented a clear case of the negligent 
performance of his duty. His conduct under such 
circumstances would hardly, under the decisions, 
amount to that “willful misconduct” which by 
the statutes of many of the states disentitles the 
employee to recovery. Under our own statute, ex¬ 
empting the employer from liability only, “if the 
injury was occasioned solely by the intoxication of 
the employee or by the willful intention of the em¬ 
ployee to injure or kill himself or another” (Sec¬ 
tion 3 (b)), these facts have no materiality. More¬ 
over in the absence of substantial evidence to the 
contrary it must be presumed that the injury was 
not occasioned solely by the intoxication of the 
injured employee or his willful intention to injure 
himself or another. (Section 20 (c) and (d).) 

Case after case could be cited wherein it has 
been held that the negligence of the employee did 
not remove him from the scope of his employment 
or disentitle him to the benefits of the compensa¬ 
tion statutes. To mention only a few: Glover v. 
Orofino Merc . Co., 23 Pac. (2nd) 1115 (Idaho 
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1933), in which the deceased employee’s duties 
required him to travel back and forth in his car 
between the place where the employer’s stock 'vfas 
kept and the employer’s store, the employer paying 
for the gas and oil used. While on his way to per¬ 
form some work at the store the employee fell 
asleep at the wheel of his car which bounded off 
the highway and into the river, resulting in i;he 
employee’s death. The court held that compensa¬ 
tion should be awarded because the deceased’s Em¬ 
ployment required him to travel the road in ques¬ 
tion and because he was not guilty of a willful 
intention to injure himself when he fell asleep at 
the wheel of his car. 

In another recent case, that of Griffin v . Ander¬ 
son Motor Service Co., 59 S. W. (2nd) 805, 8t)8, 
(Mo. App. 1933), the Court said: “The courts of 
Missouri have construed the Workmen’s Compen¬ 
sation Act as eliminating all elements of negli¬ 
gence, and many recoveries are shown to have Hen 
upheld wherein the acts of the employee causing 
the injury have been very unreasonable acts 
amounting to gross negligence” (Italics sup¬ 
plied.) And yet Section 3305 (b) of the Work¬ 
men’s Compensation Act of Missouri (Mo. St. Ann 
3305) providing that the word “accident” shall be 
“construed to mean an unexpected or unforeseen 
event happening suddenly and violently with or 
without human fault and producing at the tifne 
objective symptoms of an injury” would seem to 
be no more explicit on this point than the language 
of our own statute. 


56 


Before leaving this question it is desired to call 
attention to a very interesting case in which the 
court passed upon the specific issues here involved, 
the case of Western Pac. R . Co. v . Industrial Acc. 
Comm . 224 Pac. 754 (Cal. 1924). In this case the 
deceased was employed as a collector and messen¬ 
ger by the railroad company and while riding on 
an unlighted bicycle from his home to the place of 
his employment was struck by an automobile and 
fatally injured. About 5 o’clock on the day of the 
accident the deceased had left the office of his 
employer on a bicycle to take a bill of lading to 
a certain firm. Before he could return a heavy 
rain storm had broken out, and instead of return¬ 
ing directly to the office which was six blocks away 
the deceased went out of his way four blocks to 
his home where he procured his rain coat. On the 
way to his home he purchased some meat which he 
took to his wife. As he was leaving the house told 
her that he would be detained at his work. He was 
returning to the office when the fatal accident 
occurred. Under these facts the Industrial Acci¬ 
dent Commission made an award of compensation. 
The court in affirming the Commission’s findings, 
used the following language: 

“It is the rule that where from the evi¬ 
dence two opposing inferences may be 
drawn, that inference which is accepted by 
the Commission must be sustained if there 
is evidence in the record to support it and if 
it is a reasonable inference to be drawn 
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from that evidence. Eastman v. Industrial 
Accident Commission, 186 Cal. 587, 598, 
200 Pac. 17; Polar Ice, etc., Co. v. Mulray, 
67 Ind. App. 270, 119 N. E. 149. While 
there is evidence in the instant case from 
which the inference might he drawn that 
the primary purpose of the deceased in stop¬ 
ping at his home on his way hack to the office 
was to take the meat home to his wife , or to 
notify her that he would be delayed , there\ is 
ample evidence from which the inference 
may he reasonably deduced that his primary 
and impelling purpose was to procure his 
‘slicker’” (Italics supplied.) 

The defendant also contended that the deceased 
was not in the course of his employment because 
by riding an unlighted bicycle he was, first, violat¬ 
ing the Motor Vehicle Act of California and sec¬ 
ond, incurring an added risk not contemplated by 
the nature of his employment. In disposing of 
these two contentions the court used the following 
language, applicable to the issues raised by appel¬ 
lant here: 

“The fact that the decedent at the time of 
the injury was riding upon an unlighted 
bicycle in violation of section 13 of the 
Motor Vehicle Act (St. 1915, p. 397) of the 
state of California does not operate to de¬ 
prive his dependents of the compensation to 
which they are entitled by reason of his 
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death. The Workmen’s Compensation Act 
now contains no provisions forfeiting the 
right of a dependent to compensation be¬ 
cause of the violation of law on the part of 
the decedent contributing to his injury. The 
violation of an ordinance is ordinarily negli¬ 
gence per se which operates as a defense to 
an action for damages based upon negli¬ 
gence, but in a proceeding under the Work¬ 
men’s Compensation Act the element of neg¬ 
ligence has by law been wholly eliminated.” 

* * * * * 

“The fact that the employee was riding 
upon an unlighted bicycle did not, as counsel 
for the petitioner contend, operate to take 
the employee ‘out of the course of’ his em¬ 
ployment upon the theory that the employee 
had incurred an added risk not contem¬ 
plated by the nature of his employment. The 
fact that he was riding upon an unlighted 
bicycle constitutes negligence in the course 
of his employment rather than a circum¬ 
stance which takes him outside of the course 
of his employment . It is a matter of com¬ 
mon knowledge bom of human experience 
that employees are sometimes negligent , and 
the negligence of an employee must there¬ 
fore be included as one of the risks of an em¬ 
ployment. The fact that an employee is 
guilty of ordinary negligence in any given 
case cannot be said , therefore , to impose a 
risk and responsibility upon an employer not 
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incidental to the employment. It is not the 
law of this state that the performance of an 
authorized duty in a negligent manner will 
by itself take an employee outside of the 
course of his employment. Such a defense 
would be tantamount to a defense of con¬ 
tributory negligence expressly abolished in 
workmen’s compensation cases. ” (Italics 
supplied.) 

That our own compensation act requires! no 
different interpretation is seen from the language 
of the Circuit Court of Appeals for the Fourth 
Circuit in Wheeling Corrugating Co. v. Me - 
Manigal , 41 Fed (2d) 593 (C. C. A. 1930). In 
speaking of the “Longshoremen’s and Harbor 
Workers’ Compensation Act” (made applicable to 
the District of Columbia, D. C. Code, Title 9, 
Chapter 2), the court said: 

“Its purpose is to extend to the workers 
upon navigable waters of the United States, 
who cannot be reached by state legislation, 
the benefits of a compulsory system of com¬ 
pensation for disability or death resulting 
from injuries received in the course of tneir 
employment. This system of compensation 
is based, not upon ancient fictions of the |aw, 
but upon the principles of industrial insur¬ 
ance in application of the theory that indus¬ 
trial accidents whether due to the negligence 
of the worker or not , are a hazard of the 
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business; and that they should be borne , not 
by the individual worker , but by the indus¬ 
try in which he is engaged” (Italics 
supplied.) 

The Circumstances of the Accident Emphasized 
In Appellant’s Argument Produced No Devia¬ 
tion From the Line of Payne’s Employment 
and Do Not Require That the Deputy Commis¬ 
sioner’s Finding Be Disturbed 

In the last analysis appellant’s whole argument 
is based upon the significance and effect of several 
facts surrounding or pertaining to the accident 
and which it assumes were proved by the evidence. 
Stated simply these facts are as follows: First, 
that Payne was late in starting on his assigned 
trip; second, that he intended to stop for dinner at 
a place on his route at or near Fredericksburg; 
third, that he took with him to accompany him as 
far as Fredericksburg, Mrs. Maury; and fourth, 
that he was driving at an high rate of speed when 
the accident occurred. 

When characterized, embellished and stated in 
cumulation these circumstances of Payne’s fatal 
trip and accident can be made to sound very plaus¬ 
ible, particularly when the rest of the testimony is 
lost sight of, and other and firmly established facts 
are not stated. But broken down and analyzed 
separately it is seen that no one of these facts— 
and for the purpose here it is assumed that each is 
fully proved—is of any legal significance on the 
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issue presented by this appeal. No one of these 
facts as a matter of law removed the employee 
from the scope of his employment or disentitled 
his dependents to the benefits of the Act. Let! us 
briefly review these four facts in order: ! 

First. It is of no significance that Payne was 
late in starting upon his assigned journey, it njat- 
ters only that he was following it when the acci¬ 
dent occurred. Any force which this circum¬ 
stance might have is removed by the finding of the 
Deputy Commissioner that Payne “ would have 
been able to perform the work outlined for him by 
the employer from the point of time (of the abci- 
dent), and to keep the appointment required of 
him by his employer in Norfolk, Virginia, on 
Wednesday, July 15, 1931,” supra (Italics and 
parentheses supplied), which finding is clearly 
supported both by plain geographic facts of which 
the Deputy Commissioner might take judicial 
notice and by the explicit testimony of the witness 
McNamee. 

Second. Payne’s intention to stop at Fredericks¬ 
burg for dinner did not take him out of the scppe 
of his employment since the obtaining of meals 
en route was a necessary incident of his employ¬ 
ment and is generally recognized as such by the 
authorities, and also because of the very obvious 
fact that he did not sustain the injury while eating 
in Fredericksburg but while actually traveling his 
route. 

Third. The fact that Mrs. Maury was present 
in the car at the time of the accident, having been 
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invited to accompany Payne as far as Fredericks¬ 
burg, is of no legal importance. First of all, there 
is no evidence that Payne was forbidden by his 
employer to take any one with him while travel¬ 
ling to his points of contact. And secondly, what 
is more important, Mrs. Maury's presence in 
Payne's car and his intention to have dinner with 
her at Fredericksburg caused no detour or devia¬ 
tion from the line of his employment. It is true 
that Payne's conduct might be considered highly 
improper in a married man; but such considera¬ 
tions of fault can not influence the widow's right 
to compensation. Because Mrs. Maury was accom¬ 
panying him as far as Fredericksburg, Payne was 
none the .less following his assigned route, none 
the less on his way to Norfolk to keep his appoint¬ 
ment with McNamee. As pointed out in the de¬ 
cisions the element of personal pleasure or the 
serving of a personal end is of significance only in 
so far as it produces deviation or removes the 
employee from the line of his employment. 

Fourth. The fact that Payne might have been 
driving at a high rate of speed just before the 
accident is of no significance since it constituted 
nothing more or less than negligence. The char¬ 
acterization of his act as sportive does not change 
its true nature or invoke a different rule of law. 
There was no definite proof requiring the Deputy 
Commissioner to find that Payne was driving in 
excess of the speed limit at the time of the acci¬ 
dent; and even if that fact were established it 
would not, under the decisions, preclude recovery 
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since such violation did not remove him from the 
scope of his employment or engage him in some¬ 
thing disconnected therewith, but concerned sim¬ 
ply the manner of the performance of that which 
he was employed to do. For this reason neither 
the alleged element of sportiveness nor that of 
violation of statute is of any significance. The 
true nature of appellant’s defense here is negli¬ 
gence ; and upon such issue the clear language of 
our Act that “compensation shall be payable irre¬ 
spective of fault as a cause of the injury” is 
conclusive. 

Essentially, these four facts relied upon by 
appellant are simply circumstances of the acci¬ 
dent, matters having no conclusive legal effect) or 
significance, but simply circumstances to be taken 
by the Deputy Commissioner in conjunction With 
all the other facts and circumstances in arriving 
at his findings of fact on the issue of whether the 
injury arose out of and in the course of the em¬ 
ployment. In so far as these four circumstances 
appeared, or were proved at the hearing, they 
were undoubtedly considered and given due weight 
along with all the other facts by the Deputy Com¬ 
missioner. It is to be presumed that all relevant 
circumstances have been considered and weighed 
by the Deputy Commissioner in making his find¬ 
ings of fact, and such finding need state only the 
facts essential to liability. Sweeting v. American 
Knife Co., 226 N. Y. 199. 

The weight and effect of the four circumstanlces 
of the accident, so emphasized and relied upori in 
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appellant's argument, upon the factual issues be¬ 
fore the Deputy Commissioner was determined by 
him in making his specific findings of fact; and 
since none of these circumstances are of any con¬ 
clusive legal significance or, as a matter of law, 
preclude recovery by the claimant, the conclusion 
follows that they cannot now be gleaned from the 
evidence to be reweighed by this Court for the pur¬ 
pose of arriving at a different conclusion from 
that of the Deputy Commissioner. 

Taking the most favorable view for appellant of 
Mrs. Maury's testimony and the various circum¬ 
stances emphasized to defeat recovery, we have, 
when barely stated, simply the case of a traveling 
salesman who is undertaking a necessary business 
trip decided to combine the pleasure of a friend's 
company for a short part of it with the duty to 
the employer, and was killed while driving his car 
along the assigned route (for which if the trip had 
been completed and he had met his superior as in¬ 
tended he would have received a mileage allow¬ 
ance). The essential situation is that of an em¬ 
ployee, obliged by the instructions of his superior 
to make a certain trip, undertaking the same with 
that paramount purpose but also, and coinci- 
dently, serving a private purpose, such private 
purpose producing no deviation from the line of 
the employment and being incidental to the duty 
to the employer. 

As established by the cases considered in the 
first part of the argument, an injury sustained by 
an employee under such circumstances arises out 
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of and in the course of the employment. Be 
v. Northern Minn. Ore Co.; Ford Motor Co. v. in¬ 
dustrial Comm.; Probe v. Pettit & Sons; Karasik 
v. Helfand Shoe Co., supra. Under the decisions 
it is not necessary that the business purpose be the 
sole or, it would seem, even the paramount ca|ise 
of the trip. As stated by Mr. Justice Cardozq in 
the case of Matter of Marks v. Gray , 251 N. Y. 90, 
167 N. E. 181,182: 

“We do not say that service to the em¬ 
ployer must be the sole cause of the jourpey, 
but at least it must be a concurrent cause. 
To establish liability, the inference must be 
permissible that the trip would have been 
made though the private errand had b^en 
cancelled. . . . The test in brief is tljis: 
If the work of the employee creates the ne¬ 
cessity for travel, he is in the course of his 
employment, though he is serving at the 
same time some purpose of his own.” \ 

This language was quoted with approval in the 
case of Barragar v. Industrial Comm., 238 N. W. 
368; 78 A. L. R. 679, 682, 683, wherein it was 
also stated: I 

“The application of this test does not re¬ 
quire or authorize the commission to weigh 
the motives and objects of the employer and 
employee for the purpose of ascertaining 
the most important or compelling cause as 


I 




66 


well as the secondary cause of the journey. 
It simply requires the commission to find 
that the service of the employer is at least a 
concurrent cause of the trip.” 

CONCLUSION 

The foregoing argument answering the several 
contentions of appellant has dealt chiefly with the 
facts related by the witness Maury, only because it 
is upon her testimony that appellant’s argument 
is so largely based. In conclusion, however, it 
must be recalled that the testimony of this witness, 
prescinding from the question of its credibility, 
paints only a small part of the picture made out by 
the whole transcript of testimony. Besides the 
testimony of Mrs. Maury, there was the uncontra¬ 
dicted testimony of the nine witnesses of the 
claimant establishing Payne’s duties, his specific 
instructions preceding his trip, his appointment in 
Norfolk, his announced intention to keep it and 
the facts and circumstances of the accident itself. 
It is submitted that in the testimony of these wit¬ 
nesses and without reference to the testimony of 
the witness Maury there is ample evidence to sus¬ 
tain the findings of the Deputy Commissioner. 

By including the testimony of Mrs. Maury, 
however, the picture presented by the claimant’s 
evidence is not contradicted or changed but is 
rather filled in and confirmed in its essential out¬ 
line. And although parts of the testimony of Mrs. 
Maury may be unfavorable and are strongly in- 
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voked by appellant upon the immaterial issued of 
negligence, misconduct and the like, the net result 
or effect of the addition of her testimony to the 
claimant’s case is that we have, not less, but more 
evidence supporting the specific finding “ that the 
employee at the time of the accident was intent 
upon the journey required of him by his employer 
and this was the paramount purpose in view.” 
(Italics supplied.) 

We are thus, in conclusion brought back to the 
fundamental principle to which the whole argu¬ 
ment must be addressed, the principle so clearly 
established for this jurisdiction by the Supreme 
Court in the Voehl case: that the finding of the 
Deputy Commissioner upon the question of 
whether the injury arose out of and in the course 
of the employment if supported by evidence is to 
be deemed to be conclusive. 

Having in mind the tests laid down in Master 
of Marks, v. Gray and Barragar v. Industrial 
Comm., supra, can it be said from a consid¬ 
eration of all the evidence, from the testimony 
as to Payne’s duties and their general nature, 
the mileage allowance paid him while covering 
his routes, his specific instructions preceding 
the fatal trip, the appointment to meet McNamee 
in Norfolk on Wednesday, Payne’s announced in¬ 
tention to keep it, his statement to Mrs. Maury 
shortly before the accident that he would notj be 
on the trip unless it was absolutely necessary and 
finally the occurrence of the accident itself on the 
very route Payne was required to follow in going 
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to Norfolk—from this and all the other evidence 
in the case—can it be said that the inference is 
not permissible that the business and instructions 
of the employer was the occasion or at least a 
concurring cause of Payne’s fatal trip? In other 
words , was the Deputy Commissioner restricted 
by the evidence and the facts which he might judi¬ 
cially notice to the inference that Payne's para &- 
mount purpose in undertaking the journey was to 
have dinner in Fredericksburg with Mrs . Maury 
and that it was this objective which created the 
necessity for his trip to the exclusion of the busi¬ 
ness purpose even as a concurring cause? It is 
respectfully submitted that this question can be 
answered only in the negative, and that, inasmuch 
as there was substantial evidence supporting the 
finding of the Deputy Commissioner that the in¬ 
jury and death of Gerald H. Payne arose out of 
and in the course of his employment, the decree 
of the lower court dismissing appellant’s bill for 
an injunction should be affirmed. 

i Daniel W. O’Donoghue, Jr., 
Attorney for Ethel M . Payne , Appellee. 




